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The Clairman (Arthur T. Vanderbilt). Since our last meet-

ing, gentlemen, the Subcommittee on Style, made up of
I

Mr. Medali{ the Chairman, Mr. Wechsler, Mr. Dession, Mr. Dean,

I
V ~ Mr. Youngqu~ist, and Mr. Iioltzoff, aided by Mr. Robinson and

Mr. Tolman and Mrs.Peterson, has had several very lengthy and

very arduouqs sessions, with the result that we have our fourth

tentative Vraft before as.

Inasmuch as we are all familiar' with the subject matter of

most of these rules, I am going to suggest, if it meets with

your approval, that we simply call the number of the rule and

then call 4or comment on the rule, rather than call on the

reporter t• expound. If that plan meets with your approval,

we shall turn to Rule 1.

I may say that I did not sit with the subcommittee, because

I wanted t6 be in an absolutely impartial position, so that I

would not become unconsciously the defender of their work, but

would be iii the same position as the other members of the

committee ýith regard to that.

Are t1here any suggestions with regard to Rule 1? It will

be tentatixely passed.

Rule 2 (a).

Mr. Dession. Excuse me, Mr. Chairman. I have one ques-

tion on Rule 1.

I do rot think we cover anywhere, do we, Mr. Robinson, the

circumstances under which a case would be removed from a state

court to a Federal court?

Mr. Rc binson. No. We decided not to do that. It is a

constituti nal question. You will find that discussed in your
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notes.

Mr. Holtzoff. That is regulated by statute. That is

really substantive law.

Mr. Dession. I know that. There is a further question,

of course, •s to how you do it when it is proper. I simply

want to raise the question as to whether we want to place that

here or not.

Mr. Ro inson. The placing of it here is due to the action

of the com ittee in dropping removal proceedings and requiring

that this s ntence, on line 4, beginning with, "and insofar as,"

should take the place of the old rule in the tentative draft.

The Chairman. You really raise the question at the moment,

without mak ng a motion?

Mr. De sion. That is right. I have no motion in mind.

The Chairman. All right.

Rule 2 (a). Are there any questions?

Rule 2 (b), subparagraph (1).

Mr. Logsdorf. Mr. Chairman, I would like to raise a

question about the language in line 17 of Rule (b) (1). The

same phrasig occurs in subsection (2):

"Any Act of Congress locally applicable to and in

force jn the District of Columbia."

It con ains a good many things that district courts in

the United tates as such have nothing to do with. I am not

making a mo~ion, either.

Mr. Holtzoff. I think the purpose of putting in that

provision was to cover the District Code, because the District

Code has in it a good many procedural provisions; and, of

course, the provisions of the District Code will be superseded
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by these rules, so that the District Court for the District of

Columbia wll have the same procedure as the other 84 district

courts. hat was the intention.

Mr. Lcngsdorf.. Well, that is satisfactory to me,

Mr. Chairma n, but I mention it in this connection because the

same language occurs over in subsection (2) under (b), and the

situation *s not quite the same, I think.

The C1 airman. Can we hold that, then, until we come to

(2)?

Mr. Ldngsdorf.. It is line 29, over on the next page, if

we are rea y to take that.

The Chairman. Are there any further questions on subsec-

tion (b) .()?

If no , we will go on to (b) (2). Will you raise your

question, Or. Longsdorf?

Mr. Lc ngsdorf. Yes. I raised it before. I do not want

to create nuisance value for myself, but they have a lot of

local laws up there that are really territorial laws. In some

of these territories, in outlying possessions, those laws

emanate frcm Congress, and in some from territorial legislators,

and they c ver a lot of minor local crimes that district courts

of the United States as such will have nothing to do with.

The four district courts in Alaska, for instance, are

courts of Alaska, but they are also district courts of the

United States. There was some correspondence from up there,

and I just want to feel sure that we have got that entirely

cleared up.

Mr. H ltzoff. Here is the situation as to that. The

district c urt in Alaska in that respect is different from a

I ________________________________
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2 district c urt in Puerto Rico. The district court in Alaska,

and also in the Canal Zone,handles all criminal offenses just

as the Dis rict Court in the District of Columbia. The rule

as it is n•w framed would cover all offenses that are tried

S within tho ie courts.

ObviolIsly, it would be highly undesirable to have two sets

of procedure in the same court, especially as sometimes in one

indictment there might be a count for violation of a terri-

torial sta ute joined with a count under an Act of Congress of

general apý lication, like the mail fraud statute, and so forth.

Corre pondence shows that there is a difference of opinion

among some of the folks in Alaska and the Canal Zone as to

whether or not the new rules should be applicable there; and

0 one advant ge of putting the rule in as it is now is that after

these rule• have circulated, if there is any feeling in Alaska

that they 1hould be excluded, they will have an opportunity to

bring forw rd their views on that point, whereas if we exclude

Alaska, they will have no opportunity to bring forward their

views on that point.

Mr. Longsdorf. There is a great deal of force in that

point, but there may be--I know there are--a lot of crimes in

Alaska which are not prosecutable by information. If we bring

0 them under 'he umbrella of these rules, they will have to call

a grand jurV to indict them up there, and that would be

extremely i convenient up there.

Mr. Ho tzoff. The grand jury provision of the Constitution

is applicable in Alaska.

Mr. Longsdorf. Not for territorial crimes.

Mr. Ho Ltzoff. Only crimes punishable by less than a year's



imprisonme t, and if they are punishable by less than a

year's imprisonment they are prosecutable by information in

the States also.

Mr. Lo gsdorf. As I remember the criminal procedure of

Alaska, having read it, you can use an information up there

under the territorial laws in any case where you can use an

indictment. You have got to watch out for that, I think.

The Chairman. We will undoubtedly hear from them.

Mr. Lo gsdorf. We undoubtedly will, and if we are sure

to get it right by that means, I have no further objection to

it.

The Chairman. Suppose we also note this point for

consideration, but you do not make any motion, as I understand?

Mr. Longsdorf. I have made no motion.

The Chairman. Are there any further questions?

If not, we will turn to Rule 3.

Mr. Dession. Again, Mr. Chairman, this is a question of

phrasing, I think. As I read it, we make the terms "judge"

and "court" synonymous. I am thinking of line 26, "or a judge

thereof."

Now, I am not quite sure whether that works right or not.

As we go through our rules, a judge as a judge cannot do any-

thing that a court as a court can do. I. do not think we

intend that, do we?

The Chairman. That is true in Rule 2 (b) (I) also.

Mr. Dession. I think it would be also applicable to that.

Mr. Holtzoff. No, because in Rule 2 (b) (1) we say a

district court or district judge, whereas in line 21 we do not

say "or a district judge."
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Perhaps Mr. Dession's suggestion could be secured by

inserting the words "or a district judge" in line 21.

Mr. D ssion. You would still have the same problem. I

was thinki Lg of a judge who is not sitting as a court. Under

the present practice I gather there are some things which he

can do and some things he can do only as the court when the

court is in session. Now, this would seem to wipe out this

distinction and leave it entirely to a judge's discretion as

to whether he would function on some things as a court.

Mr. H ltzoff. Rule 2 (b) (1) is an exact reproduction

of a corresponding civil rule. If you insert the words "or a

district judge," that same differentiation should be in Rule

(b) (2). Wouldn't that cure your point?

Mr. Dcssion. I do not think so, because it readsl

"Whenever in these rules reference is made to a

district court of the United States, the reference

inclu4es the District Court for the Territory of Alaska,

the UXited States District Court for the Territory of

HawaiJ, the District Court of the United States for

Puertc Rico, the United States District Court for the

Distr ct of the Canal Zone, the District Court of the

Virgi Islands of the United States, or a judge thereof."

0I
You can read that two ways.

Mr. Rcbinson. I think, before we take further considera-

tion of it, for the time being we should insert, "or to a

district j dge."

Mr. D ssion. That gets it part way.

Mr. Rcbinson. That will make it parallel to Rule 2 (b)(1),
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and if that seems inadequate, after further study on it we will

have to change it some other way.

TheChairman. In my State we have always had that as a

matter of law. A judge may do anything a court can do, even

in a Supreme Court.

Mr. Dession. That is our first problem: Is that what we

want? This had just occurred to me. I have no conclusion on

what we shculd want.

The Chairman. Should not we get away from the notion that

a judge shculd be sitting on a bench before he can do those

things? Hcw do you feel about that, Judge McLellan?

Mr. McLellan. I should like to leave it just as it is.

The Chairman. Are there any practical disadvantages of

that?

Mr. Dession. I do not have any in mind. All I am really

concerned with right now is being sure that it says what we

want. As it stands I think it gives you the result that you

have in your State. I have no objection to that.

Mr. Burns. Are there any existing rules which limit the

judicial power in cases where a judge is not actually sitting?

Mr. Ho tzoff. Certain rules require certain things to be

done in open court', so that is limited that way. For instance,

we require that all trials shall be in open court and imposi-

tion of sentence shall be in open court.

The Chairman. Subject to those express provisions, there

does not se m to be any reason why a judge should not do these

things as a judge rather than as the court. I know that in

the Judicia Conference in Boston last winter the district

judges had onsiderable to say about the necessity of going
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back to va ious floors and from their chambers to do almost

mechanical things.

Mr. Robinson. I should like to add that there are rather

extensive notes on Rule 1 and Rule 2 which have been prepared

by Mrs.Peterson, with the help of some others, and those will

be available this afternoon for further consideration in

connection with these new rules. They are mimeographing them

for me at this time.

The Chairman. Are there any further questions on any

part of Rule 2?

If not, we will proceed with Rule 3.

Mr. Ro inson. I would like to make one suggestion, having

in mind the discussion I had with Mr. Holtzoff. On line 6,

strike out, "to place him under bond," and substitute, "to

admit him t bail."

I beli ve that is more consistent with the expression

elsewhere.

The Ch~irman. Is there any objection to that?

Mr. Lonigsdorf. May I ask a question? Isn't there a

provision in one of the later rules for taking a bond in the

case of a s mmons, wherefor the word "bail" would be slightly

inaccurate?

Mr. Holtzoff. "Bail" includes "bond."

Mr. Loxgsdorf. Yes. I am not quibbling on words, but I

thought perhaps this was worded so as to include bail as well

as a bond. I do not know whether a later rule provides for a

bond when a summons is issued, or does it say "bail" in that

rule?

Mr. Robinson. No distinction is made between the two.
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"Bail", I b lieve, includes bond and recognizance and under-

taking and ash.

The Ch•.irman. Is there any objection to Mr. Robinson's

proposed ch~nge? If not, it will be regarded as accepted.

Are th re any further questions on 3 (a)?

If not@ we will move on to 3 (b).

Mr. Ro1inson. I should like to suggest there that you

consider whý ther or not "so far as applicable" should be

stricken at the end, substituting for it "with respect to form,

contents, a1 d amendment."

The reý son for the suggestion is that "so far as appli-

cable" is a sort of catch-all clause and Perhaps is not specific

enough. I •elieve that what is meant is the matter of form and

of content 4nd of amendment.

The Ch•irman. What else could it be?

Mr. Me alie. The complaint would not be in the same form

as the moti n. The complaint would be in the form of an

affidavit. If you will recall, before we broke up at our last

session, it was suggested that provision-be made, if I recall

this correc ly, for the filing of an affidavit setting forth

the facts w1Lich would constitute a particular offense.

Do you recall that, Mr. YOungquist?

Mr. Yot~ngquist. I know there was some discussion about it,

but I do noi know what the result was.

Mr. Robinson. With that discussion in mind, we drafted a

specimen forz for a complaint to be discussed.

Mr. Medalie. The word "complaint" would have a definite

meaning to ersons coming from States that have codes of

criminal pr cedure. "Complaint" is defined in the terms as
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the offens of knowledge or on information, giving the source

of the inf rmation. Nothing appears here, and that is why I

raised the point at our last afternoon's session. Others may

not know that, because their States might not have such provi-

sions.

Mr. Holtzoff. I am wondering whether we need (b) at

all. I ai inclined to think that w-e do not have to say any-

thing abou the form of the complaint. I have some doubt as

to whether we can say "an information," because an information

is just an accusation, whereas a complaint is an affidavit;

but if tha is so, I would go still further and be inclined

to strike ut the entire provision.

Mr. M dalie. I agree that (b) can go out in its present

form, but I think there should be a definition defining

"complaint."

The Ciairman. I thought we agreed not to have any. Why

would not form take care of that?

Mr. M dalie. You might have something about an affidavit

that sets forth facts of knowledge. There is a practice in

which somedne makes an affidavit, using the language of the

statute. I do not believe that anybody ought to be arrested

on an affidavit in the language of the statute, where cbviously

the affiant cannot have the knowledge or does not profess to

bave.

Mr. Robinson. I would like to make reference to further

parts of the rule bearing on this.

Mr. M dalie. All right.

Mr. Robinson. With regard to specifications on forms,
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contents, and amendments, you will find that discussed in Rule

8.

You will recall that as to nature and contents, to help

Judge Craneý, we simply provided that the indictment or informa-

tion shall be a plain, concise, definite statement of the

essential facts constituting the offense charged. There has

been some cgnfusion in Federal cases, I think due to the

inadequacy of complaints, merely to state the offense charged,

and I thoug at it would be well to call attention to that to

tighten up procedure with regard to complaints.

Mr. Holltzoff. I do not see howyou can have complaints,

because a complaint is an affidavit. You cannot have an affi-

davit --

Mr. Ro inson. You can reswear an affiant.

Mr. Ho tzoff. You would have a new complaint.

Mr. Mealie. I think that presents no difficulty. I

think it wo ld be better if we said:

"The complaint shall on oath contain a plain,

concise, and definite statement of the essential facts

which onstitute an offense."

Mr. Holtzoff. I move that we adopt that.

The Chairman. Let us get it clear for everybody.

Mr. Rojinson. An Appendix of Forms, Form 3, is an effort

to carry out what you are referring to in the discussion of

affidavit. As I understood our discussion, it was that we have

the affidavit in its body substantially the same as the body of

the indictmEnt or the information, which immediately precedes

this form.

Mr. Medalie. When I read this I made up my mind that in
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my old age if I got a job as a United States Commissioner and

someone presented a complaint like this, I would decline to

issue a warrant on it, on the ground that obviously he is

stating con lusions and nothing of his own knowledge. By

default, it is done that way.

Mr. Robinson. The point I want to call your attention to

is that the body of that statement is exactly the same as the

preceding provision. You feel a complaint could not be brought

that way?

Mr. Medalie. I was brought up in the old school that you

cannot do anything unless you knew of it as a fact.

Mr. Holtzoff. I move that we adopt the text suggested by

Mr. Medalie.

The Chairman. Will you repeat that?

Mr. Medalie. "The complaint shall on oath contain a

plain, concise, and definite statement of the essential facts

which constitute an offense."

The Chairman. Would you like the words "set forth" rather

than "cont in"?

Mr. Rcbinson. Why not "shall be"?

Mr. Medalie. "And shall be on oath."

Mr. Hcltz. "And shall set forth."

Mr. Medalie. Suppose the affiant makes a verbose

complaint and you cannot dismiss the complaint for prolixity.

What is thE difference? Why plain and concise?

Mr. Ycungquist. I think for the purpose of conformity

we might aE well have it in.

Mr. M dalie. It would be gesture, would it not?

Mr. Robinson. Worth making, I think.
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Mr. Y)ungquist. Is the other any more than gesture?

Mr. M dalie. No.

Mr. H ltzoff. Will you read that again?

Mr. M ,-dalie. "The complaint shall be on oath taken

before the committing magistrate." Otherwise you come in with

a complain issued by the notary public.

Mr. R binson. That is done under present law.

Mr. Mdalie. That differs with what we do in every State

that I know of. The way in which warrants are gotten is that

somebody appears before the magistrate, and, theoretically,

the magist ate examines it. He used to, before we developed

the clerical system. Then the magistrate writes out what the

affiant has to say or the complainant has to say, and he pre-

pares and affidavit and swears to It. There is a responsibil-

ity involvEd that the man has appeared. If you go to a notary

public and get an affidavit and submit it to a magistrate, that

responsibility for examination where it is indicated is

dispensed Aith; and I do not think it ought ever to be dis-

pensed with.

Mr. H ltzoff. I think the proper practice is to swear

that the c mplaint is sworn to before the magistrate who issues

the warrant.

Mr. Ycungquist. I think we agreed in one of our meetings

in New York that that should be the rule, whether it is or not.

May I suggest your statement, in a little different form,

to read thus?

" he complaint shall be a plain, concise, and

definite statement of the essential facts constituting

the of fense charged and shall be sworn to before the
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Mr. Medalie. That would meet everything I had in mind,

including the gesture, which seems essential here.

The Chairman. Do we need all three adjectives?

Mr. Youngquist. The three adjectives are in the descrip-

tion of the information and indictment, Mr. Chairman. That is

where I included them there.

Mr. H ltzoff. As a matter of fact, you do not need any

one of the three, but it corresponds to the other rules.

The Chairman. I am just wondering how one distinguishes

between plain, concise, and definite.

Mr. Holtzoff. I think there is more reason for putting

in those words with reference to an indictment than there is

with reference to a complaint, because complaints are informal

and you do not take the time to make them concise.

The Chairman. I still do not see the reason for all the

words. Th y all mean one thing.

Mr. Y ungquist. I think we probably took the adjectives

from the clvil rules.

Mr. M dalie. I think the word "essential" meets all your

needs, as a matter of fact:

'iThe complaint shall be a statement of the essential

facts constituting the offense charged."

If the district attorney or the post office inspector or

the F.B.I. man wants to sit down and write an essay, that is

another matter. He knows he does not need to.

Mr. Ycungquist. Isn't that what we want to prevent by the

use of those adjectives? My recollection of the earlier

discussion in both the full committee and the subcommittee is
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that we wanted to use admonitory language which might serve to

abbreviate the unnecessary length of the documents that we

sometimes have in criminal proceedings. We are not specific-

ally saying that there shall be used a short form of indict-

ment, but le are in effect admonishing the prosecuting attorney

to be plain and to be brief and to be concise.

Mr. Longsdorf. How about substituting the definite

article "the" for the indefinite article "a"?

Mr. Medalie. "Constituting an offense," without using

the word "charged." Otherwise you imply that you name the

offense.

Mr. L ngsdorf. If the district attorney wants to --

Mr. H ltzoff. District attorneys do not draw complaints.

Mr. L ngsdorf. But they draw informations.

Mr. H ltzoff. A complaint is frequently drawn by a person

who is not a lawyer, and so long as it sets forth an offense,

you cannot hold him down.

Mr. L ngsdorf. Let us put it: "The complaint must charge

an offense, but the information should charge the offense."

Mr. H ltzoff. The suggestion is we strike out the word

"charged," and substitute "constitute an offense."

Mr. L ngsdorf. And drop the word "charged."

Mr. RHbinson. Would it be the same thing when we come to

informatio ?

Mr. M dalie. No.

Mr. RHbinson. If you charge an offense, you charge the

offense chirged, stating the essential facts.

Mr.Yo ngquist. I think that is true, but perhaps in a

complaint e are recognizing the lack of legal knowledge on
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the part of the scribbler and give him a little liberty. If he

charges an offense, it takes it in.

Mr. Robinson. It is still the same offense.

Mr. Me ýalie. There is nothing in there about its being

in writing, and, of course, it ought to be. I would like to

make this motion now.

Mr. Yo gquist. Before you come to that, we do not have

anything of that sort in our description of the indictment or

information which also, of course, must be in writing.

Mr. Ho tzoff. Don't you think that that is understood?

Mr. Me ýalie. No.

Mr. Youngquist. I think it is superfluous.

Mr. Medalie. The practice indicates it is understood, but

you do not ay so.

Mr. Robinson. That is where the words, "plain, concise,

and definit, " come in.

Mr. Me alie. I would like to make a motion that Rule 3 (b)

read:

" 'he complaint is a written statement of essential

facts onstituting an offense and shall be sworn before

the coimmitting magistrate."

Mr. Mc.ellan. I think "shall be" is better than "is."

Mr. Mealie. I had that in mind, too. I thought that "a"

should be "the," and "the" should be "a." That is why I think

a definition would be appropriate.

Mr. Wa te. Mr. Chairman, I do not want to perpetuate this

discussion, but one thing occurs to me. Why does it have to be

sworn to berore the committing magistrate? Can't it be sworn

to before a magistrate?



The Chairman. May we have that read again?

Mr. Medalie. "The complaint is a written statement of

essential facts constituting an offense and shall be sworn

before a c mmitting magistrate."

Mr. Y Iungquist. "Sworn to" would be better.

Mr. Medalie. All right, tsworn to."

The Chairman. Haven't we used the language "shall be"

all the way through here?

Mr. R binson. Yes, I agree with Judge McLellan on that.

I think we should try to preserve some resemblance.

Mr. M dalie. I succumb to that.

The C airman. Are there any further remarks on this

motion?

All those in favor say "Aye." Opposed, "No."

The motion is carried.

As I Understand it, that is a substitute for Rule 3 (b).

Mr. Mdalie. I now move that (a) be transposed.

Mr. Rtbinson. I should like to say in that connection

that effor has been made to follow the same order, which was

the instruc tion of this committee at perhaps two or three

previous meetings, as was followed in Rule 8 with regard to

indictment and information.

We st rted out with the idea of definition first and then

use, and wo wound up with what I think is a very good rule and

very well rganized.

As you notice, Rule 8 has first accusation in district

court. That is the use made of the information or indictment.

So we have here, under complaint, in Rule 3, the accusation,

the use of a complaint.
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Then e go into the second part, which has to do with

nature and contents.

It seems to me that where we are discussing in this rule

on complaint the written accusation, the same points might well

apply in t is regard, as we adopted them in regard to the

informatiorL.

The Chairman. It is a short rule. Nobody is going to get

lost.

Mr. Medalie. What about the headings for (a) and (b)?

Mr. Dean. There should be a new one on (b).

Mr. Hc)ltzoff. I am inclined to think that we ought to

combine (a and (b), they being so short, and make them just

one paragr ph. Strike out the subheading and then just keep

the same heading of Rule 3.

Mr. M dalie. I think so.

Mr. Holtzoff. I so move.

Mr. Dean. I second it.

Mr. L ongsdorf. In that event, both subheadings go out.

Mr. Dean. Both subheadings go out, and we have only one

paragraph. We will have a paragraph of two short sentences.

Mr. L ngsdorf. I suppose there would be no objection to

paragraphi!g it when it gets into print?

Mr. D an. I think it would be unwise to have paragraphs

if you do aot have separate headings.

Mr. Longsdorf. I did not ask for it.

The Chairman. The motion is to strike the subheadings of

(a) and (b and combine it in one rule under the title of

Rule 3, Th Complaint.

Are there any remarks? If not, all those in favor of the
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motion say "Aye". Opposed, "No." Carried.

Mr. Y ungquist. May I have the language of that? "All

the essential facts"?

Mr. M 7dalie. "Of essential facts constituting an

offense."

Mr. Youngquist. The offense which is charged?

Mr. Medalie. No. "Charged" is out. It does not matter

what offense is charged.

Mr.Youngquist. I think "the" ought to be in. Whatever

offense you do charge, it ought to have the essential facts

constituting that offense. It is just a matter of English.

Mr. Mldalie. I had the same thing in mind, and I thought

we met that with a view to avoiding technicality in form. In

other wordE, if the complaint contained a simple narration of

facts and hose facts were essential to an offense -- any

offense -- that would make a good complaint.

Mr. Ycungquist. I am not inclined to question it.

TheChairman. We move on to Rule 4. Rule 4k(a).

Mr. Rcbinson. Mr. Youngquist, I believe you have a

suggestion on the first line, do you not? Mr. Youngquist made

the suggestion that following the word "complaint" there be

added "ag-aInst a person not in custody."

Mr. Yeungquist. I do not seem to have it here, but I

recall what it is. The warrant may be issued, of course, upon

filing a complaint, but oftentimes a defendant is arrested

without a complaint having been filed. To meet that situation,

I made the suggestion referred to by the reporter. I do not

seem to havy it here.

Mr. Rob :nson. It seems to me to be a desirable addit2on.
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Mr. Ycungquist. Where did that come in?

Mr. Rcbinson. At the beginning of line 2 insert "against

a person net in custody."

Mr. H ltzoff. It is not line 2, is it? It is line 1.

Mr. R binson. It is the same thing.

I believe you suggested that following the word "warrant"

it would bE well to have the word "thcreon."

Mr. Hcltzoff. I do not like the word "thereon."

Mr. Ycungquist. You do noL need it. I do not Lhink that

is particularly important. I made the suggestion.

Mr. H 4tzoff. I have in mind that words like "thereon"

are a little ponderous.

Mr. RHbinson. Mr. Holtzoff suggesbed .hat in line 5 the

word "othe " be stricken ouL and the words "law enforcement"

be substit ted.

Mr. Seth. The same follows in 8, I imagine.

Mr. R binson. Yes.

Mr. ME dalie is a postal iaspector included in that?

Mr. Hoiltzoff. The words "law enforcement officer" are

not words of art. They are generall understood to mean

officers w Lo are charged with the duty of investigating crimes

and apprehending offenders. I did not like the word "officer"

used withoit vast limitation, because lots of government

employees ave the status of officers who never had any power

to make ar ests and should not have any.

Mr. Mdalie. Is the Comptrollev General of the United

States inc.uded?

Mr. H)ltzoff. The Comptroller General is an officer.

The Assistant Comptroller General is an officer. But there
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are a lot o: minor officials. Any person who holds a statutory

position is technically an officer of the United States. There

are thousanOs of people like that.

Mr. Seth. Would not the words "authorized officer of the

United Stat s" take care of that?

Mr. Robinson. How authorized, Mr. Seth? This is rather

new, I thinc.

Mr. Seth. We have the words "any other officer of the

United Stat, s." That certainly covers a multitude in this day

and generatlion.

Mr. Me~alie. i think a post office clerk or a letter

carrier oug~it to be able *to appear before a commissioner and

swear a com laint and get a warrant that he can turn over to

a marshal, ought he not?

Mr. Ro~binson. That is not what is said here. This has

to do merely with issuance of a summons. You may recall our

discussions on that point.

Mr. Medalie. What about representatives of the State

Department?

Mr. Holtzoff. I perhaps differ from you on that point. I

do not think you ought to encourage indiscriminate filing of

complaints on the part of officers or government employees who

are not charged with the duty of investigating crimes or making

arrests.

Mr. McLellan. What has that to do with this?

Mr. Seasongood. This is issuing of summonses.

Mr. Haltzoff. This point does not relate to the making of

a complaint, but only to issuing a summons or a warrant.

Mr. M dalie. But I can give you an example where an
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employee o officer of the United States is not involved.

Suppose yoU hit me in the nose in the Federal Court House or

Post Office Building. I would have a right to have process

issued against you, and I can go only to the Federal authori-

ties for it. Why shouldn't I go before the committing

magistrate" Why shouldn't he have the right, like a city

magistrate to say, "Well, it is a little difficult to say how

it started but to find out I will issue a summons instead of

issuing a arrant"?

Mr. H ltzoff. That may be the orderly procedure. However,

in the Disirict of Columbia you go to the United States

Attorney, End unless the United States Attorney will apply for

process--

Mr. MEldalie. Your nose remains unvindicated.

Mr. Hcltzoff. Yes. In other words, take another district

than New Y rk. Here private prosecutions are not permitted.

Anyway, as Judge McLellan pointed out, that is not on the point

involved h re.

Mr. Medalie. Certainly, in the territories that might be

very important.

Mr. Holtzoff. But, anyway, that does not relate to Rule 4

(a).

Mr. McLellan. It seems to me, Mr. Chairman, that it would

not be a terrible thing if the magistrate himself had a discre-

tion as to whether, instead of issuing a warrant, he should

issue a su ons. With that discretion, he is cut down by this

by requiring that he may do that only upon the request of the

United States Attorney or any other officer. That cuts down a

discretion that some people think a magistrate should have,
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Mr. R binson. That was discussed, and the previous action

of the cor ittee was not to extend that to a magistrate.

Mr. McLellan. So you cut down the conditions under which

he may do it when you do not give him absolute power to do it.

Mr. R binson. That was the point that I think was decided

by the committee before. If you wish to allow a magistrate now

to issue a summons--

Mr. McLellan. Oh, I do not, but since there is some

question about that, I do not see why this rule as it is it not

all right.

Mr. H ltzoff. I was just afraid of the phrase "any other

officer," because the word "officer" covers so many persons.

Mr. Youngquist. Do you think there is still any danger?

It is still discretionary with the magistrate. He is not

required to issue a summons, but he may.

Mr. RP binson. I think you are right.

Mr. Wechsler. Suppose we speak of the consent of the

Government without specifying who may make the request? Then

someone authorized to make the consent will have to consent to

the issuance of the summons.

Mr. H ltzoff. That may be the solution.

0 Mr. Longsdorf. I do not see why we should commit to these

other officers besides the United States Attorney authority to

call on thE magistrate to exercise that discretion to issue a

summons.

Mr. Youngquist. I think the reason for it is that many

complaints are filed without the interposition of the United

States Attorney.
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Mr. L ngsdorf. All right, but why not let those proceed

upon a warrant or else refer them to the United States Attorneyl

A lot of people want this summons business, but I do not be-

lieve in giving that to the--

Mr. McLellan. The magistrate does not have to do it.

Mr. Lcngsdorf. He does not have to do it. Why endow all

these officers with authority to make him exercise that

discretion?

Mr. Mc1ellan. That is not the idea at all.

The C dirman. It does not make him do it.

Mr. Lc gsdorf. They cannot make him do it, but they can

all ask him to do it.

Mr. Y ungquist. Do yea think there is any danger that the

complaining officer will ask for a summons in a case where a

warrant should be issued?

Mr. Longsdorf. Not much.

Mr. Youngquist. Dont you think that is a practical

answer?

Mr. Hcltzoff. I suggest that we leave the wording as it

is now.

Mr. We chsler. Suppose the complainant is not an officer?

Must the magistrate get the consent of an officer to issue a

summons?

Mr. De an. Under this language, yes.

Mr. We chsler. 'Is that desirable? The situation may be

such that Jt is unnecessary to issue a warrant, and the com-

plainant ows that and agrees to it.

Mr. Holtzoff. I do not believe in the Federal practice

they entertain complaints of a private individual. I have
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never heard of a United States Commissioner issuing a warrant

on a priva e complaint.

Mr. Wechsler. He has jurisdiction to do it, has he not?

Mr. Seasongood. "An officer of the United States" is a

term of indefinite meaning. There has been some case recently--

I do not rcall which it is--involving who is an officer of the

United Sta es.

Mr. H ltzoff. I think the meaning is entirely definite.

There are questions occasionally arising as to whether a person

is or is not an officer, but there is a definite definition of

what const tutes an officer. It is a person who holds an

employment under a statute, so that when his term has termin-

ated it cr ates a vacancy which must be filled, as distinguished

from an employee who is not appointed and does not fall in a

statutory osition.

Mr. Burns. If ou are not determined to follow the state

practice of permitting the interested party to be the moving

factor in etting a summons, it seems to me you must limit it

to law enf rcement officer of some qualification in the defini-

tion, since "officer" includes trial examiners and thousands of

people who have no relation at all with the problem of getting

out summonses.

I think if you are not going to adopt the phraseology of

"an intere ted party" you will have to limit "officer" by

relating i to law enforcement or authorized officer or some

such defin tion.

Mr. McLellan. We are still dealing with the question of

whether it should be "warrant" or "summons."

Mr. S th. Couldn't we limit that to "by the officer
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making the complaint"? Let him be the one to ask for a

Summons.

Mr. Dean. Or the person swearing to the complaint, to
cover both the private complainant and the law-enforcement

officer.

Mr. MdLellan. That would imply by implication that we

are bring Lg in the right of private individuals to make

complaints I think we should keep it that way.

Mr. Holtzoff. i think we should keep away from that.

Mr. Yqungquist. They have that right now.

Mr. Holtzoff. I do not think so. I think the time-

honored practice is to the contrary.

Mr. Wechsler. I think there ought to be a rule limiting

the filing of a complaint to an officer, if we desire to

perpetuate that practice. We have nothing to show who may file

a complaint. Rule 3 would open it up to anybody.

Mr. Medalie. This discussion relates only to the summons,

I because nothing is said as to who may apply for a warrant or

who may fi e a complaint. I think it would be better .to leave

it as it is.

If you do not give the magistrate discretion, then you

leave the equest for the summons to a responsible officer,

whether he be a law-enforcement officer, as we lastly used that

term, or t e United States Attorney or the Attorney General.

That is what it would mean. But we do not resolve the

question, and should not, as to who may file a complaint. We

leave that to development. It may be that that may become

important some day. There is no reason to restrict that.

Mr. We chsler. I would like to know whether there is a
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legal provi ion that now restricts it to law-enforcement

officers.

Mr. Me alie. I am sure there is not.

Mr. Ho tzoff. There is no statute, but it is a time-

honored pra tice. It is the practice followed in the District

of Columbia which is a Federal territory.

Mr. Me alie. Is that because of statute?

Mr. Holtzoff. No.

Mr. Medalie. That is simply because it is worked that way?

Mr. Holtzoff. Yes.

Mr. Me alie. Some day some judge in this District may

decide that he recognizes a private individual without the

interventio of a public official.

Mr. Haltzoff. The District of Columbia Code contains a

provision that all prosecutions shall be by the United States

Attorney or the Corporation Counsel's Office. That is assumed

to mean that a private individual may not initiate it.

Mr. Medalie. That is not the law outside the District of

Columbia, lecause there is no restriction of that sort anywhere

else in Federal practice, and we ought not to restrict it any

further as it has been restricted in this District.

Mr. Hcltzoff. I think we ought to leave it as it is.

Mr. Ycungquist. So do i.

Mr. M dalie. All you need is some language indicated by

some members of this committee defining the words "any other

officer of the United States." One suggestion--I think

Mr. Seth mELde it--was "concerned therein."

Was that~our suggestion, Mr. Seth?

Mr. S th. My idea is that the officer initiating the
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prosecution should be the one, other than the United States

Attorney, n t any officer.

Mr. HoLtzoff. Why not say "officer making complaint"?

Mr. Me ialie. You may get a private individual to make the

complaint and he may be conducting the prosecution.

Mr. Seth. Isn't there a rule that the United States

Commissioner cannot collect fees if they go ahead on the com-

'plaint of the private individual? Hasn't that been the

deterring matter in preventing private individuals from prose-

cuting the matter?

Mr. Holtzoff. I am not sure whether that has been the

deterrent or not, but I do know that the Federal practice is

that an aprlication for a warrant must be made by a law-

enforcement officer.

The Chairman. Now, gentlemen, let us see if we cannot

solve this.

Mr. M dalie. Can I suggest this language? "Any officer

conducting the prosecution."

Mr. Holtzoff. He does not conduct the prosecution.

Mr. Yciungquist. "Initiating the prosecultion."

Mr. McLellan. To raise the question, I move that we leave

th'ts as it is.

Mr. R binson. I second the motion.

The C airman. Are there any remarks? All those in favor

say "Aye." Opposed, "No."

Mr. WE chsler. No.

Mr. Seasongood. I think I will vote "No." I think whoever

makes the complaint ought to waive the warrant or have the

summons is :ued.
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Mr. Yoangquist. I think the choice of summons in place

of a warrant is wholly for the benefit, or primarily for the

benefit, of the defendant, and I should doubt whether that

favor, you might call it, should be extended at the request of

anyone other than an official.

Mr. Seasongood. It is still discretionary with the

magistrate. It merely says he may. It is just discretionary

to do it. Why not give him a broader discretion?

Mr. Holtzoff. I think that would be dangerous. I think it

would be undesirable to authorize a United States Coiamissioner

in his discretion to say, "I shall not issue a warrant, but I

shall issue a summons."

Mr. Youngquist. It does not suggest that.

Mr. Seasongood. I said it is still discretionary with

the magistrate. He may do it on the request of anybody filing

complaint. You use "officer." I still say that is a word of

uncertain meaning. There have been cases that hold that what

is an officer in some circumstances is not an offijeer in other

circumstances.

The C airman. Why couldn't we say, "Upon the request of

the United States Attorney or of the complainant"?

Mr. Seasongood. That is all right.

Mr. Dean. I think we should say "person swearing to the

complaint." The complainant technically, I think, under our

orevious rule, is the United States Commissioner.

Mr. Youngquist. No. "Complainant" is a word of art in

that connection.

Mr. Dean. It depends on the form. I did not see the

form. We said that the complaint shall be a written statement
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of essential facts constituting an offense and shall be sworn

to before a committing magistrate. Does that contain an

endorsement at the end of the affidavit?

Maxson
0 fis

11:15

0

0
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Maxson
fls.
Cincy Mr. Holtzoff. The complainant is the man that swears to
11:15
5/18 the complaint.

Mr. De . If that is what we mean, that is all right.

Mr. Holtzoff. Yes.

Mr. Mc ellan. It will read, "or of the complaint."

Mr. Ho tzoff. "or of the complaint."

The Chairman. Is that raised by someone as a motion?

Mr. Mclellan. Yes, I move that.

Mr. Se songood. I second it.

Mr. De n. I second the motion.

Mr. Wechsler. I second it.

The Ch irman. Those in favor say "Aye." Opposed, "No."

Carried.

Mr. Me alie. That takes out the words, "any other officer

of the United States."

The Chairman. Right.

Mr. McLellan. Mr. Chairman, in the fifth line.

The C irman. In the fifth line, yes. Now, what about

line 8? Well, we have this other phrase.

Mr. Holtzoff. I do not think you can limit the phrase to

the complainant, line 8.

Mr. Ycungquist. I would suggest that in lines 7 and 8 we

strike out the words "by the United States attorney or by any

other officer of the United States."

The Chairman. Is that seconded?

Mr. Hcltzoff. I second it.

The Chairman. All those in favor say "Aye." Opposed,"No."

Mr. Ycungquist. In line 7, the words "by the United States,"

right near the end of the line.
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The h irman. Strike out that sentence on line 7 after

the word *r quested.'?

Mr. Youiquist. That is right.

The Cir=M, Is there anything further on Rule 4(a)?

0 r. We ;haler. Mr. Chairman, to bring the previous matter

to a head I move that we go back to Rule 3 and insert a suection

(e) on who ay file a complaint, reading in substance as fol-

lows:

0 complaint may be ftiled by an officer of the

United States authorized to do so or by a private

person who-has personal knowledge of the facts.P

The Cbz'man. Is the motion seconded?

Mr. Ro inson. I second it.

Mr. Yongquist. I should doubt the advisability of that.

The filing of complaints is a very Informal and very liberal

proceeding, and it has, as I think Mr. Holtzoff suggested, been

a matter of practice rather than of law. I am Inclined to think

that It wcmld be in gener4a-advlsable to follow the practice as

It has bee outlined by Mr. Holtzoff and let whatever changes

may seem ad vsable grow up rather than for us to either restrict

or extend.

Mr. W chaler. My information Is that there is no legal

I provision against the filing of complaints by a private person.

I think we should either explicitly leave the law as It is now

or change It. Since ther. is no disposition to change it, I am

In favor of leaving it as It Is now.

The C airman. Professor, do we not accomplish that In

Rule i(a) I the revised form? Have we not left it perfectly

open, that a private Individual may have this right?

fý
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Mr. Weahsler. I would infer from the text as it now

stands that a private individual may file a complaint. Since

that is the correct inference, apparently, I think the matter

should be set forth.

Mr. Seth. Mr. Tolman called my attention a little while

ago to some instructions which limit the right of the com-

missioners to issue warrants on the complaints of private

individuals.

Mr. Yo ngquist. Is that prohibited, or is there any sim-

ilar limitation?

Mr. Seth. Would you give that to us, Mr. Tolman?

Mr. Tolman. There is a requirement in the Internal

Revenue Acts that the complaint be approved by the district

attorney, and for that reason fees are not allowed commissioners

when they issue warrants without that approval.

Mr. Seth. That is what I had in mind.

Mr. Holtzoff. We have a departmental rule, for example,

that the F.B.I. may not file a complaint without the approval

of the United States attorney, and that rule is followed

religiously.

Mr. We hsler. That is a matter of his personal duty to

his superior.

Mr. Holtzoff. Oh, yes. I do not propose that that should

be in these rules, but I only said that administrative practice

is in support of my position that private prosecutions should

be discouraged rather than invited, and also that the present

universal practice, although there is no statute on the subject,

is not to entertain complaints by private individuals.

Mr. Dean. Is it not possible, in view of that determined
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practice since time immemorial, not to permit private individuals

to file coq)laints before United States commissioners--that plus

the fact tht we have not specifically authorized private indi-

viduals to do it--might not a judge, taking those two things

0together, say these rules really exclude them?

Mr. Holtzoff. I should like to see them excluded. I

should not object to having that construction placed on it.

In fact, I hope it will be.

The Cairman. If we do not do it. I hoped we would not

do it.

Mr. Dean. Let us do it one way or the other. I think

there is scmething in Mr. Wechsler's suggestion there. We

ought to face it. Do we want it or do we not want it? If we

do want it, let us put it in.

Mr. Wechsler. I might reply, it is deemed desirable as

a matter of policy to preclude filing of complaints by private

individual . Presumably that will only occur in cases in which

the United States attorney refuses to act.

Mr. Youngquist. I think it probably is grounded on the

fact that practically all prosecutions under the federal laws

come about as a result of the activities of one of the investi-

gative agencies of the United States. That is not true in the

state courts to the same degree, and I should be inclined to

agree with Mr. Holtzoff that normally the complaint should be

filed, or should be initiated at least, by one of the investi-

gative ageacies or an officer of the United States, whichever

you choose to call it; let that be the general practice, and

not encour ge the filing of complaints by individuals by giving

specific aithority to do it, but still leaving it open, with
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Rule 3 as ww have it now, for that to occur if occasion should

ever arise.

Mr. Wa te. I agree thoroughly with Mr. Wechsler that we

ought not t:) stick our heads in the sand and hope that somebody

will follow a practice we think ought to be followed. Now,

frankly, I lo not know whether the complaints ought to be

issued at the request of a private person or not. Our own

Michigan practice requires, as a matter of fact, the approval

of the prosecuting attorney before the warrant will be issued.

Mr. Holtzoff. The objection to private prosecutions, of

course, is that you might have persons improvidently arrested,

especially as many commissioners are not lawyers; and here is

a layman who might come in before a commissioner: a lay corn-

plainant comes in before a lay commissioner and swears, and

between the two of them they make a complaint and a warrant.

You will find that you are apt to get improvident arrests.

You have a different situation in state crimes, because you

have the t e of crimes where there is always a private victim,

and he wants to get the law in motion, but most federal offenses

are not of that type.

Mr. Waite. I am afraid you missed what I said. In

Michigan it does require the approval of the prosecuting

attorney; d if it is desirable not to have them issued in

the federa courts on private complaint, why can we not say

that? My point is, I am agreeing with Mr. Wechsler that we

ought to say one thing or the other. I am definitely open to

argument a to what we should say.

Mr. Youngquist. I should much rather limit the right to

file a complaint in the language that we use in 5, to an
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officer or employee of the United States, than to include the

individual. That is the general practice, and the only reason

I have suggested leaving 3 as it is is to meet the abnormal

and unusual situation where it may be proper, and the federal

prosecuting authorities refuse, to file a complaint.

Mr. Wechsler. Let us put it that way, then: require a

private individual to go to the United States attorney first

and preclude him from filing his complaint without first going

to the Unit d States attorney. Then the commissioner will know,

if the complaint is filed by a private individual, that it is a

case in which the United States attorney refused to act or

refused to approve it.

Mr. Youngquist. That, then, would have the effect of pre-

cluding the right to file a complaint by a private individual

except with the consent of the United States attorney.

Mr. Wechsler. No, I did not mean Just cause, although

that might be desirable. My suggestion was that a private

individual be required first to lay his complaint before the

United States attorney. If the United States attorney refuses

to act he could still go to the commissioner, but the commissioner

would then know that the United States attorney had determined

against it, which would give the commissioner some protection

with respect to the legal question involved but would still pro-

vide some relief in the case where the United States attorney

refuses to act.

Mr. Holtzoff. I do not believe that that is good.

Mr. Wechsler. The general tendency is to require the

complainant to go to the Department of Justice in Washington,

which is now done occasionally, but it is a very cumbersome way
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of getting started.

Mr. Yo gquist. If that were the rule you might find a

situation lke this in the districts with the larger areas:

Someone up n Crookston, Minnesota, where there is a United

0 States co ssioner, and which is a point 300 miles from the

office of t e United States attorney, may have knowledge of

the commiss on of a federal offense. If there is to be an

arrest and prosecution, prompt action must be had. It

could not b had if he were first required to submit his case

to the Unit d States attorney's office in St. Paul. It is that

kind of sit ation that I have in mind when I make the suggestion

that I have made.

Mr. HoLtzoff. Actually, as a practical matter, in a sit-

uation such as this the citizen notifies the investigative

agency: if It is a liquor case, the nearest alcohol tax office,

or the nearsst F.B.I. office if it is an offense investigated

by the F.B.I., and so forth.

Mr. Seth. Do they not have telephones up there, so that

they could call up the United States attorney?

Mr. Youngquist. Well, what is the submission to the

United States attorney?

Mr. Ho tzoff. You would have improvident arrests, I am

afraid, if you were to encourage private prosecutions,

especially as you have so many laymen among commissioners.

Mr. Seth. You would have interference, too, with

investigations being made by the F.B.I., some individual rushing

in. I think it should either be left as it is or provision

merely put in that the United States commissioner may refer to

the United States attorney any complaint filed by a private
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individual before he issues a warrant on it.

Mr. Bu ns. Mr. Chairman, I think the rules should make it

clear one w y or the other. On the question of policy normally

I would feel that it is desirable to have a method whereby a

0 private person could initiate a prosecution where the government

agency refu es to act; but when I think of the Government moving

now through O.P.A. and other war measures into the day-to-day

business routine of this whole country, I think that to give the

private individual the power to initiate without any supervision

far-reaching prosecutions--it may be only a simple case, but its

implications may be more serious--I think under those circum-

stances I would be against, on the question of policy, giving

the private individual the right to initiate prosecutions; and

I think, t erefore, we should spell out in these rules the

limitations to the investigatory agency.

Mr. Longsdorf. Mr. Chairman, may I ask a question: Are

we not talking about authority to institute a proceeding in

the name of the United States? Can we give anyone that

authority by rule? Is that procedure?

Mr. We chsler. We are not talking about authority to

institute proceedings in the name of the United States. We are

talking about authority to file a complaint. Before prosecution

can be had there must be an indictment by grand jury if it is

the type of case in which indictment is necessary, or else

there must be an information filed if that is permissible, and

at that stage we can consider who may file an information; but

in normal course of felony cases the control is still in the

grand jury, and in case the grand jury fails to indict there is

no prosecution. It is rather another method for bringing matters
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to the attention of the grand jury, that is involved here, other

than through the instrumentality of the United States attorney.

I am not cl ar on the policy either, but I do think we ought to

resolve it ;ne way or the other.

0Mr. Dean. It will be especially true in the case of petty

offenses, would it not?

Mr. We hsler. Yes.

The Ch irman. Is there any motion?

Mr. We hsler. I made a motion, and it was seconded.

The Chmirman. May we have it repeated, Mr. Stenographer?

Mr. Wechsler. The motion was that there be added section

(c) to Rule 3, reading:

"I complaint may be filed by an officer of the

United States authorized to do so or by a private

persor who has personal knowledge of the facts."

The Chairman. Mr. Youngquist, will you preside for just

a minute? I have been called to the wire.

At this point Mr. Youngquist assumed the chair.)

Mr. B uke. I thought we eliminated the second section

from Rule and combined it with 1.

Mr. W chsler. I am sorry. Yes. It would not be 3(c);

it would either be 3(b) or an additional sentence to 3, as I

understand it.

Mr. Youngquist (acting chairman). Was the motion seconded?

Mr. O field. Yes, I seconded it.

Mr. Youngquist. The motion is that a provision be added

to Rule 3 reading:

A complaint may be filed by an officer of the

United States authorized to do so or by a private person
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who has personal knowledge of the facts."

Is there any discussion?

Mr. Seasongood. I may ask, do you have to have "authorized

to do so" in there? That is, you might have the question

whether he iad to be definitely authorized, but presumably it

would be so ebody who is authorized. We could follow that. I

wondered whether it would not be Just as well.

Mr. Wechsler. I was trying to make the point that was

raised before in connection with section 4. Do you want to

take out "a thorized to do so"?

4 Mr. Dean. So far as it related to law enforcement

officers co ld you not say "filed by any person having knowledge

of the facts"?

Mr. Wechsler. That raises the question as to when an

officer ma file. Must he have knowledge of the facts?

Mr. De an. I should think so.

Mr. Medalie. As the rule is drawn now he must have. If

he has not he must supply the necessary proof by affidavit

sworn to before the committing magistrate.

Mr. Hcltzoff. Oh, well, he can swear on information and

belief, giving the source of his information, the grounds of

his belief.

Mr. Medalie. He would have to give it.

Mr. H ltzoff. Oh, yes. All the rule says is that he must

make his c mplaint on oath, but he can make his oath on informa-

tion and belief, supplying, of course, the source of his infoxma-

tion.

Mr. Medalie. So can anybody else if he can.

Mr. Hcl tzoff. Yes.
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Mr. Wechsler. It was that differentiation that I had in

mind, that a private complainant who merely has knowledge or

informatior and belief ought not to be permitted to file a

complaint, but a law officer might be permitted to file it on

that basis.

Mr. Ytungquist(acting chairman). Did you amend the motion

by strikiný out the words "authorized to do so"?

Mr. Wechsler. Yes. I may say, Mr. Chairman, though I

should vote for this in order to keep the issue alive, I would

like to thi Ik about it some more myself. I am not clear on the

wisdom of tais formulation as distinguished from the very oppo-

site of it: limiting the right to file to an officer of the

United Stat~s; but I should not like to decide it merely on

the basis oý this discussion this morning. As far as I know,

it is the on~ly consideration that has been given to the subject.

Mr. Robinson. No; on that point there has been quite a

lot of stud given to the question. That may have been at one

of the meet ngs of the subcommittee that you were not present at.

Mr. Weehsler. No, it was not discussed there; I have been

through the transcript.

Mr. Robinson. It has been discussed in previous sessions

of this meeting. Did you examine an old transcript of this

committee's meetings too?

Mr. Wechsler. No. Well, that may be.

Mr. Robinson. There have been informal discussions, too,

about this matter of personal knowledge. Mr. Holtzoff and I

have had a somewhat intimate continuing debate on the subject.

Mr. Holtzoff. In view of the fact that Mr. Wechsler himself

admits doubt as to the desirability, I am going to bring the
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matter to a head by moving a substitute for Mr. Wechsler's

motion: th t a complaint may be filed by the United States

attorney o an officer of the United States authorized to do so.

Mr. Burns. I second that motion.

0 Mr. Youngquist. The question is now on the substitute

motion.

Mr. Wechsler. I find it Just as hard to vote for the

substitute as to vote for my own with any conviction, Mr.

Chairman.

Mr. Seth. Should that not be "with the approval of the

United States attorney" rather than "by the United States

attorney"?

Mr. Hcltzoff. I do not think that we want to make that as

a requirement. That is an administrative matter.

Mr. Seth. But your motion says by him.

Mr. Y ungquist. I did not hear you.

Mr. S th. The motion, as I understand it, says that the

consideration is "by the United States attorney."

Mr. Ycungquist. That is right.

Mr. Hc ltzoff. By the United States attorney or an officer

of the United States authorized to do so.

Mr. Medalie. May I ask this: Take one of our public parks.

Mr. Hc ltzoff. Pardon?

Mr. MI dalie. Take Yellowstone Park.

Mr. Hc ltzoff. Yes?

Mr. MI dalie. Only the Federal Government has criminal

Jurisdiction; is that right?

Mr. H ltzoff. Yes.

Mr. MI dalie. Suppose someone assaults you or gives you a
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bad cheek cr picks your pocket or sells you stock or does some-

thing else that is fraudulent, and is about to leave and is

getting on the bus. What do,you do with them? Find the

United States attorner or, a public officer?

SMr. Holtzoff. I suppose a citizen has the right to make

an arrest a a warrant.

Mr. Medalie. Of course he has. Now, then, he makes an

arrest, and he brings the man before the magistrate. He brings

him there. What happens? May he file a complaint or may he not

If he cannot find the United 8tates attorney or a public officer

no complaint may be filed. The magistrate is helpless. The

criminal escapes. He cannot hold him.

You do not want to leave the law in that state, do you?

Mr. De ssion. Nowhere In these rules or anywhere else

would the c Ltizen be aware as to when he could make such an

arrest vithut a warrant.

Mr. HoLtz~off. Well- that is a rule under substantive law.

Mr. Me, lies It is, but what happens when he exercises

that right, assuming he has it?

Mr. De sion. My point is that there is no substantive

law on the Yellowstone Park.

Mr. Me oalie, If he gives a bad check and it is found out,

now, by telegraph or telephone that that account does not exist

in the bank in which it purports to exist, then the victim knows

he has been swindled, and the normal thing for him to do is to

go to a polceman and have the man arrested or bring him in. He

11has that ri! 2t. Now, there is no United States attorney, there

is no marsh a, there ts no F.B.I. man, there Is no one there.

What do you do? The magistrate turns him loose as you have
____-- ~----- -- - .-- .- .-- 1--

. .. . . . . .. -!. . .. .. .. . _ .. . ... . . . . . . .. . . .. . . . . . . ._ . . .____I. -- - - |
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stated the rule. We do not want that.

Mr. Youngquist. We have, gentlemen, three alternatives:

one is to imit the right to file a complaint to an officer of

the United States; the second is to give that right to an officer'

Sor to a private individual; and the third is to leave the rule

as it is. If there is no further discussion I shall put Mr.

Holtzoff's substitute, which is the first alternative that I

stated.

Mr. Me alie. That means, Mr. Chairman, that if we vote

against these two amendments the situation is left as it is

today.

Mr. Yo gquist. That is why I stated the alternatives.

Mr. Me alie. Yes.

Mr. WaLte. As it is today it is just vague; do I get that

correct?

Mr. Me alie. No.

Mr. Wa:'te. It is uncertain.

Mr. Me alie. They shall be sure that, there being no

restriction the citizen can have the remedy that would be

denied to h.m by either of these amendments, because no inter-

pretation of the law would be to the effect that you cannot

vindicate t e criminal law simply because the particular person

happens not to be around.

Mr. Wa te. Well, would not Mr. Wechsler's, then, be the

law as it is today?

Mr. Me alie. No.

Mr. Wa te. Wechsler's lets it be filed by a private person

having Imowl edge of the facts.

Mr. Wechsler. I believe that is the law today.
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Mr. Yungquist. I think it would be, and I think the sug-

gestion was, made by some member a while ago--perhaps it was

myself--that the only objection to it would be the encouragement

of filing complaints by private individuals.

0 Mr. H ltzoff. That is one reason, of the three alterna-

tives, why I moved the substitute, because if we are going to

formulate rule one way or the other I should rather have it

in the form of a substitute, which I suggested in the form of

Mr. Wechsl r's motion.

Mr. Yurungquist. Yes.

Mr. Holtzoff. But my preference is the third alternative.

Mr. Y ungquist. You probably will vote against your own

motion?

Mr. H ltzoff. I shall remain silent.

Mr. S th. Would a motion to lay that motion and the sub-

stitute on the table bring the matter to a head?

Mr. Hcltzoff. Yes, it would.

Mr. Ofield. I make that motion.

Mr. Holtzoff. I second the motion.

Mr. Waite. That would mean we just say nothing; is that iI?

Mr. Ycungquist. Yes, we leave it as it is. Is there any

further dis cussion?

All in favor of the motion to lay the question on the

table say, "Aye"; contrary?

May I have a show of hands, please? Those in favor?

Seven. Those against, seven.

Mr. Ho tzoff. You have to vote.

Mr. Yo ngquist. I vote Aye. The motion is carried.

Does tht complete 4(a)?
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Mr. ltsoff. I think it does. We have reviewed 4(a).

Mr. M dalle. No; there is something in 4(a) I want to

call attention to.

Mr. Robinson. Pardon ma, Mr. Medalie, just a second. I
I think I sh uld add this? that in view of this close vote it

seems to ma to be clearly proper that the reporter's staff con-

tinue a study of the law as it is now and present that by a notel

I or otherwise to the com•ittee for any further action you may

wish to t on this point.

Mr. Me alie. Yes.

Mr. Ro inson. In fact, we have a study on that subject

I that I thini bears out the position taken here to the effect

that the law is fairly well established, sufficiently so; and

further r should say that no complaints in regard to the opera-

tion of the present system have been received, no recommendation,

1by judges a! bar associations on that particular point.

Mr. HoLtzoff. The gentleman had something on Rule 4(a)?

Mr. Rolinson. He wants to suggest.

Mr. DesIsion. I want to suggest, Mr. Robinson, in that

Isame connection I have been thinking over the point raised by

Judge Burns on that, and I am rather impressed by it thi more

' I think of t. Take your gas rationing cards. I have noticed

Ia considera le sensitivity on the part of the public to anybody

ýIwho may be getting away with something. I can easily visualize,.

!lif that fee iug grows a little, and the same may be true of a

6 lot of the other new regulations, quite a few irrosponsible

,complaints on information and belief by private citizens or self1

;appointed pilvate onmmittees. There may be a real problem there'

Now, I want the private citizen to be able to make a corn-
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plaint in a proper case--to cover your Yellowstone Park situa-

tion. I also want some brake on this business.

Mr. Me alie. That is the point I was about to raise with

the language of 4(a). 4(a) says that the magistrate must issue

a warrant o , in the appropriate case, a summons. Now, I have

seen any number of examples in our busy criminal courts in New

York, especkally over thirty years ago when I was a young

assistant district attorney of the county, where a person would

swear to facts constituting a crime, and they refused to do any-

thing for him because there was a doubtfulness as to whether he

was telling the truth or they were privately convinced that he

was a liar.

Now, t ýs says the magistrate must issue a warrant. I

think that L just exactly what we do not want to have done.

Mr. Holtzoff. Should we not change "shall forthwith" to

"1may"? Thab would meet your point.

Mr. Me alie. You ought to have something in there as to

whether the magistrate is convinced from the complaint that a

crime has been committed; if the magistrate in his own mind

thinks that a crime has been committed by the person charged,

against whom a charge is made, he ought to issue the summons or

the warrant as the case may be. But if he is not so satisfied

he ought noý to do it.

Mr. Se songood. That is rather new, is it not? I do not

know, but ought it not to be automatic? If you are going to

swear to th, proper thing you are going to have the magistrate

determine w1ether he will issue a warrant in the first place,

and of course then you have to go to mandamus, and you probably

cannot do tT at. I do not know.
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Mr. Medallie. The experienced full-time magistrates in the

large cities, certainly in New York City, do that kind of thing,

and the district attorneys want them to do it that way.

Mr. Seasongood. Suppose he does not issue the complaint.

What are you going to do?

Mr. Medallie. If he does not issue a warrant?

Mr. Seasongood. Suppose he likes the girl or the defendant

or the accused.

Mr. Medallie. It is possible that he is corrupt, either

mentally or otherwise, but--

Mr. Holtzoff. What would you do with lay commissioners,

though? You see, in the federal system there is a lot of lay

part-time commissioners. Very part-time.

Mr. Kedallie. You have a practical difficulty where a

public official comes and swears.

Mr. Holtzoff. No, you do not, because I think ordinarily

the commissioner rules against an investigative agency.

Mr. Medallie. Yes, but where there is doubt, conscientious

doubt or conviction that the crime was not committed by the

person charged, I think he ought not to issue a warrant; other-

wise he is a pure automaton instead of being a Judicial officer.

Mr. Seasongood. Ordinarily if you file a complaint with

a clerk or something, he issues the warrant, in the ordinary

police prosecution.

Mr. Medallie. The clerk issues the warrant?

Mr. Seasongood. Yes.

Mr. Holtzoff. That may be local practice.

Mr. Seasongood. Yes.

Mr. Holtzoff. But it is not the common practice.
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Mr. Seasongood. What would you do if he would not issue

the complaint? I do not think it is up to him to decide, really.

I am just t lking out loud. I do not know, but that is the way

it strikes e.

0Mr. Holtzoff. The practical solution would be this: If he

believes ths commissioner is unreasonable I think the officer

would make bhe arrest without a warrant on probable cause, be-

cause an arrest on probable cause may be made without a warrant.

Mr. Seasongood. He would run a good deal of risk of a

malicious prosecution suit, would he not, if he undertook to

arrest when the magistrate would not give a warrant?

Mr. Holtzoff. Yes, that is so.

Mr. Me allie. He could then get the assistance of the

United States attorney.

(The chairman assumed the chair.)

The C irman. What are you going to do in those districts

where you aow that there are various commissioners who are

influenced?

Mr. Seasongood. Surely. They will not issue the warrant.

Mr. Robinson. You have a good thought there.

Mr. Me allie. Another situation is that the person is

arrested when he should not be arrested, and he probably sues,

in actual o eration.

Mr. Ho tzoff. But in actual operation there is no problem

today, is there? I never heard of any, and I think if we leave

the rule as it is now phrased there will not be any problem.

Mr. Melallie. Well, supposing the case given by Mr. Dession:

A private citizen falsely accuses another citizen of trafficking

7 with the enemy or getting more gas than he is entitled to, and
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the magistrate must issue a warrant. That is pretty serious,

and these accusations, you know, fly around like wholesale.

Mr. Holtzoff. I think that then the commissioner would

send the complainant either to the United States attorney's

office or to the office of the appropriate investigative agency.

Mr. Medallie. This says he must issue the warrant and not

send him there.

Mr. Bums. Why not limit the complainant?

Mr. Medallie. Limit it?

Mr. Burns. Limit it to an officer.

Mr. Youngquist. We are back to rule 3?

Mr. Medallie. That in effect makes the public officer the

person who Letermines that a warrant shall issue. The magistrate

makes no determination then except automatically and except also

only to the extent that he says, "This paper says that a crime

has been co mitted." I think there must be some brake on these

things, even though we unfortunately have an awful lot of

ignorant magistrates in our system.

Mr. Robinson. Mr. Medallie, may I ask this: Of course you

are considering the law on malicious prosecution? That would

still be in effect, and you are considering it? A mere arrest

does not amount to much if you do not have a United States

attorney ready to follow it through. You still have the power

of the Unit d States attorney to dismiss.

Mr. Ho tzoff. I think a "mere arrest" amounts to a lot if

you spend a night in jail.

Mr. Robinson. There is no question about that.

Mr. Me allie. Malicious prosecution does not do anything

for a man who has been arrested on the complaint of a person who
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does not have a penny to his name.

Mr. Robinson. That is true, of course.

Mr. De sion. We are moving into a new situation; do you

not think s., Mr. Robinson? Take the sabotage acts that we

Sare hauling out now. There is no telling how enormous an

increase th re will be in the use of wartime acts.

Mr. Medallie. I remember the time when the Lindbergh kid-

napping bil was passed. My district had nothing to do with it.

We had more persons coming in who were sure they had personal

knowledge ag to who the kidnapper was. If they had gone

directly to a magistrate and made a complaint in a moment of

hysteria, an awful lot of nice people would have landed in jail.

Mr. Buns. But is that magistrate as well equipped to make

the determination as the United States attorney?

Mr. Nedallie. Well, he is as well equipped as some employee

of a federal department who has previously had no experience.

Mr. Ho tzoff. I do not think so. I think an investiga-

tive officer of the Federal Government is much more equipped

than a United States commissioner. There are some competent and

able commissioners; some of them are really able.

Mr. Medallie. Let us see how it really works here. In

effect you are telling the official that he determines that a

5person shalI be arrested. Is that not what you do? Why do you

not give him that right, without having commissioners?

Now I give you the alternative: Why do you not tell him to

make the arrest if he is so sure about it?

Mr. Holtzoff. How would you phrase this? What is the

thought that you have in mind?

Mr. Medallie. If satisfied from the facts presented to him.
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I think there is some language in the New York code. I think

so; I am nct sure. Is there any in the model code?

Mr. Se asongood. He does not have to be satisfied. All

he has to yave is probable cause.

SMr. B rns. Cause, yes.

Mr. H ltzoff. If he is satisfied.

Mr. Yungquist. If it states the conditions.

Mr. Medallie. I believe he is satisfied there is probable

cause, but it must exist in the mind of the magistrate.

Mr. B ns. Is it not true that in most states the com-

mitting magistrate is a substitute for the grand jury, and

therefore he has to believe there is probable cause? I mean

he is not a substitute,, but for the smaller crimes, for lesser

crimes, he fulfills the function of a grand jury.

Mr. Hc ltzoff. No; I think in the Northern States, which

have done way with grand juries, the United States attorney or

district attorney fulfills the function of a grand jury.

Mr. Brns. Yes, but I am thinking again of Massachusetts,

where they have a grand jury system and also a committing

magistrate, and the committing magistrate when he holds for the

grand jury makes a determination solely on probable cause.

Mr. Hcltzoff. Yes, but this relates to a stage in advance

S8 of the co itment by the magistrate. This relates to issuance

of the warrant, and after the person is brought in under the

warrant then the magistrate holds the hearing.

Mr. Wechsler. The provision of the model code, Mr.

Chairman, is this:

"When a complaint is made to a magistrate that an

offense has been committed, he shall examine on oath
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the complainant and any witness he may produce, take

their depositions and cause them to be subscribed by

the persons making them.

"A warrant shall be issued, except as provided

in section 12, for the arrest of the person complained

against if the magistrate, from the examination of the

complainant and the other witnesses, if any, has

reasonable ground to believe that an offense was com-

mitte and that the person against whom the complaint

was made committed it."

Section 12 referred to has to do with summonses.

Mr. Holtzoff. Well, we could shorten this considerably.

Mr. Medallie. I like the idea "texpressly,i" and we must

shorten it, of course, but that is the idea, and I think that

is prevalen.

Mr. Holtzoff. You could say something like this: that if

the magistrate finds that there is reasonable ground to believe

that an offense has been committed and that the person named,

against whom the complaint is made, has committed it, he shall

issue a warrant.

Mr. Me allie. Some language like that would be all right.

Mr. Mc Lellan. Well, would you get that result if you

changed "s 11" to "may"? I am not saying that I am for that.

Mr. Ho tzoff. I think you would.

Mr. Yo ngquist. I should not do it that way, because there

you put no rein on his discretion at all.

Mr. Holtzoff. That is it.

Mr. Ro inson. May I read what some statutes of the various

states provide on that, if you wish to see the law of the
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various states as it is contained in the commentaries in the

American Law Institute Code, page 180. There is a wide

diversity in the statutory provisions of the various states

relating to the conditions on which a warrant of arrest is to

0be issued:

That a warrant shall be issued upon a complaint made:

Colorado, Florida, Indiana, Louisiana, Missouri;

That a warrant may be issued on complaint made:

Connecticut Georgia, Iowa, New Hampshire;

That a warrant shall be issued if it appears that any

offense has been committed:

Massachusetts, Michigan, Nevada, New Mexico;

That a warrant shall be issued if the magistrate sees

good reason to believe an offense has been committed:

Virginia, West Virginia.

And th n more from Montana, Illinois, Arkansas, Alabama.

New York is placed under this heading: That a warrant shall

be issued if the magistrate, from the complaint and any examina-

tion of witnesses made by him, is satisfied that the offense

complained f has been committed and there is reasonable ground

to believe t the person charged committed it.

That is the New York Code of Criminal Procedure, Section

*150.

Mr. Me allie. That and the Institute code in substance

run the same, do they not?

Mr. Ro 'inson. No.

Mr. Burke. That is substantially the same as the portion

Professor W chsler read, is it not? The New York code is sub-

stantially the same?
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Mr. M dallie. I think we ought to be clear on this and

make sure hat we have made some such provision that the

magistrate is not an automaton for any federal officer or

private individual who just with a complaint drops a nickel

Sin the slot and gets his piece of chewing gum in the form of

a warrant.

Mr. Holtzoff. Are you making a motion?

Mr. Meiallie. What?

Mr. Holtzoff. Are you making a motion now?

Mr. Meiallie. No, I think I should like this done over.

Let us do i over. Let us do it overnight so we do not hold

things up. If it is agreed that that is the principle we ought

to follow I should like to see some of us go to work on it and

do it overnLght.

I move that the principle set forth in the Institute code

and as indicated by the New York statute be adopted here and

that an adequate drafting be done overnight and submitted

tomorrow morning.

Mr. Burke. Supported.

Mr. Yoimgquist. I second it.

The OChirman. Is there any discussion?

Mr. Se songood. It is an important question of policy.

I do not think we have decided that it is a question of policy.

It is a question of undesirabilities. The one undesirability

is that a magistrate, who is often an ignorant person--to say

no worse-- y not issue the warrant when he should issue it.

The other i that an innocent person may be subjected to arrest.

Now, w uld not a better compromise be that one that was

suggested, 1at it be an official prosecution? because then at
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least you have a very minimum idea of discretion and judgment.

I think it is an important question, and I do not think we ought

to resolve it just one way or the other without considering it

very seriously. I think at the worst you would have lots of

0commissioners who would not issue a warrant when they ought to;

and it has been in fact very much influenced by what Judge

Burns said of these criminal offenses: you do not want everybody

9 rushing in there and filing a prosecution against you for spite

or on a silly pretext, by a person of no responsibility. So I

should thin the happiest compromise would be just to say it has

to be done y some kind of an official.

Mr. B4uns. How about one other situation? As these

bureaus multiply their powers increase. They follow a general

pattern of seeking to extend their power, and frequently it has

happened anji it is happening on an enlarged scale that these

bureaus are in conflict with the United States attorney. They

want much a gressive action, they not having the background of

preparation necessary for a successful prosecution and they,

after all, being designated by some minor official, whereas

the United States attorney is an appointee of the President and

has been co firmed by the Senate; and in those cases it seems to

me it is very important that the United States attorney be

empowered to fix the policies of prosecution without being put

in a box, as he may well be put in by the filing of complaints

by these vatious agencies. And this, it seems to me, is a

separate and I think a very practical argument in favor of

limiting the power of initiating prosecution to enforcement

officers of the United States.

Then i seems to me that even if you answer that question
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you still have left the problem, which is a very basic one, of

not having the magistrate's office a sort of automatic push

button affair. I think if we inserted swiething like "if he

has reasonable ground to believe that an offense has been

0committed," you would not cut down at all on the operation of

justice, and at the same time you do provide a reasonable basis

upon which a magistrate can act as a magistrate and not just as

an automaton. So I think both of them can be confined.

Mr. Medallie. May I add to this discussion this observa-

tion: If you run into an unreasonable magistrate or United

States attorney or revenue agent or an F.B.I. agent, you simply

go to another magistrate; the prosecution has not been killed.

And you sti 1 have the right to make the arrest. Justice will

not be frustrated.

Mr. Ho tzoff. And you can go before the district judge

if you have trouble with the commissioner.

Mr. Medallie. I am assuming you have great distances to

go, and there are many magistrates available, including the

justices of the peace of the village, the county, the city,

and so on.

Mr. Seth. And the mayor too.

Mr. Medallie. And the board of'aldermen.

Mr. Burns. It is a sort of ascending scale.

Mr. Medallie. There are plenty of magistrates. Justice

will not be frustrated because of the act of a corrupt magistrate.

In other words, suppose a commissioner in Newark, to be precise,

The Chairman (interposing). Say Jersey City.

Mr. Melallie. All right. -- unreasonably refused to issue
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a warrant. You have not far to go within that district to get

a public official who is a magistrate or an officer of the state,

county, or village or town to give you process if you are en-

titled to it.-

Mr. Roinson. Yes.

Mr. Ycungquist. As a matter of information and showing

what the practice in the states is, it may be interesting to

note that five states provide that a warrant shall be issued

on complaint; four, that a warrant may be issued; and all the

others provide, in varying terms, that a warrant shall issue

if it appears or if there is reasonable ground to believe or

if the magistrate is satisfied that an offense is stated, and

so forth. So that 39 of the states do give the magistrate

some discr etion, four give him complete discretion, and only

five require him to issue a warrant.

Mr. Wechsler. So far as existing law is concerned, Mr.

Chairman, It is interesting to note that Section 591 of Title

18, which is the general section empowering magistrates, con-

tains the mords "agreeably to the usual mode of process

against offenders in such State," so that there is apparently

some reference in the basic provision to the state practice.

Then I notice also that in Section 594, which deals with

violations of the internal revenue laws, the law is not that

the complaint may be filed only by the United States district

attorney or other officer; it is as follows:

"upon the sworn complaint of a United States

district attorney, assistant district attorney,

collector, or deputy collector of internal revenue

or revenue agent or private citizen; but no such
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warrant of arrest shall be issued upon the sworn complaint

of a private citizen unless first approved in writing by

a United States district attorney."

So that the requirement is the exceptional one of approval in

S that instarce.

Mr. Seasongood. May I ask, what did you read there? Do

those states say that "if it appears an offense has been charged"

or "committed"?

Mr. D an. Committed.

Mr. Medallie. You have that.

Mr. Rcbinson. Well, here are summaries from five or six

states in what he said. The way you stated there, Mr. Season-

good, is tie law in Illinois, Kansas, Minnesota, and Wisconsin:

"if it app ars that the alleged offense has been committed."

Now, there are four other variations in there. Would you like

to take it'I

Mr. Seasongood. I just did not understand the great number

of states where it was "if an offense has been charged" or

"if it appears that an offense has been committed."

Mr. Youngquist. I thought it was "committed" in most

states.

Mr. Holtzoff. Is it not "probable cause to believe" that

it has been committed?

Mr. M Lellan. No; "that the offense has been committed

and that t)ere is probable cause to believe that the defendant

committed t" is what the New York code states. Four states,

including Massachusetts, say "if any offense has been committed."

Mr. M dallie. Let us not have the technicalities as to

what is charged, and that is what we have in mind in the 15
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section..

Mr. Robinson. Two states, "that an offense has been

committed."

Mr. Mc ellan. What is the harm in having this written up

so that we ,an consider it?

Mr. Me allie. Mr. Seasongood raises the point that he does

not want to be committed to a policy in advance of writing this.

Of course, my motion is to commit them to a policy.

Mr. Se songood. I do not know what is the better.

Mr. Holtzoff. I offer the question, Mr. Vanderbilt.

The C irman. All those in favor of the motion say "Aye."

Opposed, "N ." Something in writing, then.

Mr. Me allie. Will you take charge of appointing your

own committee to write that up, then?

Mr. Ro inson. Make you chairman.

Mr. Me allie. I do not want to be chairman. I will sit

down and wo k with you for half an hour on it, assuming that I

have Minnesota and the District of Columbia with me.

The C irman. Now, that brings us, does it, to 4(b), or

am I going too far?

Mr. Youngquist. May I make a comment on 4(a)?

The C airman. Yes.

Mr. Yc ngquist. I think under the circumstances the

additional words that I suggested, "against a person not in

custody" should be eliminated, because this now applies to all

warrants whether they were issued before or after arrest.

Mr. Hcltzoff. You do not issue a warrant after arrest has

been made if an arrest is without a warrant.

Mr. Ycungquist. I mean it applies to filing complaints.
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Mr. Holtzoff. Oh.

Mr. Yo ngquist. Whether before or after the arrest is made.

I misspoke myself. Those words "against a person not in custody"

should be stricken.

The Chairman. All right.

Mr. Haltzoff. No, because this is only--

Mr. McLellan. (Interposing) I see what you say, but I

do not und rstand.

Mr. Burns. Will that be taken care of by the committee?

Mr. Ycungquist. Yes, I think it will be. It does not

fit in that particular place. That is the point I am making.

Mr. Hcltzoff. It does now, because they do not forfeit

the complaint or warrant.

* The Chairman. Well, consider that when you bring in the

report on the other section.

Now we come to section 4(b) (1), beginning with line 13.

Mr. Robinson. May I suggest the saving of some words

there; Mr. Holtzoff I believe suggested it: that "the name of

the complainant and" be stricken out. Some of the forms of

warrant contain it; some do not. We can get along without it,

I think. After "contain" in line 13 strike "the name of the

complainant and."

* i Mr. Y ungquist. How can they do that?

Mr. Nedallie. It is sometimes.-difficult for a man who

has been stealing from many people to know Just which particu-

lar victim is charging him.

Mr. Robinson. That is what I told Mr. Holtzoff, whom I

talked to, Mr. Medallie.

Mr.HoLtzoff. We did not have that before.
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Mr. Me(allie. Or if a person is engaged in a number of

neighborhood assaults, going from barroom to barroom, he would

like to know just who isn't satisfied.

The Chairman. If there is no serious objection the word

0 will be str cken.

Mr. Medallie. I object to it.

The C irman. Seriously?

Mr. Medallie. Most seriously.

Mr. Ho tzoff. Methinks you do protest too much.

Mr. Meiallie. I stated it facetiously, but I am quite

serious about it. That is a provision we have had in our law

so long.

Mr. Ho tzoff. No, the form of federal warrant does not

contain the name of the complainant.

Mr. Me allie. Oh, in our states we have it.

Mr. Holtzoff. I know, but this is federal.

Mr. M allie. Also, if it is something with which a par-

ticular public official is charging you then you know what kind

of an offe se you are charged with committing.

Mr. Ycungquist. Is that not stated in the complaint, Mr.

Medallie, and if there is an assault is not the assaultee named?

Mr. H¢ltzoff. You will find that the blank forms that you

have used, as a United States attorney, do not contain the name.

Mr. M dallie. I never saw the warrants which I caused to

be issued When I was a United States attorney.

Mr. Hcoltzoff. To refresh my recollection I looked at the

federal fo m book, and I found it does not contain it.

The C irman. Are there any other questions?

Mr. Meddallie. Could you strike that, then?
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Mr. Ho tzoff. Yes.

The Ch•irman. It seems to be.

Mr. Me allie. All right.

Mr. Ws' te. Mr. Chairman, I should like to call attention

to what seems to me like an inconsistency here. In line 17

it provides that the warrant shall command the marshal to arrest

the defenda t. Then if you drop down to line 26 it says the

warrant may be executed--which, I take it, means the defendant

may be arrested--"by a United States marshal or some other

authorized federal agent." So I would suggest that line 17

be altered to read: "It shall command that the defendant be

arrested and brought before the magistrate," and then line 26

will take care of the person by whom it may be done.

Mr. Holtzoff. Yes, I second the motion.

Mr. Medallie. Yes, that is very sound, except that it

kills the essential nature of the warrant, the historic nature

of the warrant. I do not mind that; it is all right.

Mr. Waite. That is the provision in a great many states

already.

Mr. Medallie. I think it is pretty sound. We are getting

rid of many anachronisms here now.

Mr. Hcltzoff. Warrants do not always read to marshals.

*More often they do.

The C irman. How would it read then? "It shall command"--

Mr. Waite. "It shall command that the defendant be

arrested ard brought before the magistrate."

The Chairman. Is there any objection to that?

Darrow
fls.

12:15.
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The Chairman: Anything further on this section?12:15

fls Mr. Birns: I am a little puzzled by the last sentence in

Maxn

1, "or may be delivered and personal receipt returned by regis-

tered mail "

Mr. Y ungquist. Where is this?

Mr. Burns. That is in (a)--no, it is in (c), on page 2

of Rule 4, line 29.

Mr. Youngquist. The same language occurs in (a)?

Mr. B4rns. That is right. What is the intention, to

make the strvice of summons by registered mail valid?

Mr. R4binson. Right.

While you are on that point, in that line 29, "personal

receipt reburned" I believe may be stricken out because provi-

0sion is ma e elsewhere that I think is sufficient for that,

the words 'and personal receipt returned", because that is pro-

vided for n lines 141, 46.

Mr. Birns. There I also have a question. The words "by

registered mail with return receipt signed by the defendant".

Mr. Robinson: Yes.

Mr. B rns: Suppose the defendant does not do it?

Mr. Robinson: Send a warrant for him.

Mr. Burns: Well, isn't it enough if you say, "registered

mail with return receipt requested"?

Mr. Robinson: Well, I think not, Judge. It would be

well to check up on whether or not the defendant is going to

appear.

Mr. Burns. But the service of the summons ought to be

determined by what the server does, not what the servee does.

What you o, you make a service which is valid with a condition
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subsequent and I think it ought to read, "with return receipt

requested"

Now, f the summons does not work it may not work because

he did not get it or because he did not want to come.

Mr. R binson. Don't you think it would be an advantage

if the mag strate or other officer issuing the summons might

know right away that the servee is not going to honor the

summons?

Mr. Barns: Yes, I think so, but I don't think we ought

to put in Dur rules a condition that the defendant sign the

return recEipt. You define it by saying that you register it

and request return receipt.

I do not think you ought to go beyond that.

Mr. Y ungquist. I doubt if you need to ask for a return

receipt.

I had a question on that rule as proposed before. It was

provided only that they be served by mail, only.

I have two questions: to serve by ordinary mail; and the

other question is, "at defendant's last known address".

Mr. Holtzoff. I want to raise a point that just dawned

on me, if it is by ordinary mail the magistrate can use a frank

envelope. He won't have funds for registering, because there

are no finds for registered mail, and, after all, I do not

think a registry ought to be required, because this is for the

benefit of the defendant. If he does not show up, use your

warrant.

In o der to save him from arrest you serve summons in-

stead, and so it seems to me it does not make any difference in

what manner the summons is delivered.
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Mr. D ssion. Well, aren't we going to have a summons

enforceable by commitment?

Mr. H ,ltzoff. No, I don't think we should. If a person

does not take advantage of the opportunity to appear in court

without be ng arrested, then issue a warrant.

Mr. Y ungquist. Then they will probably arrest him in

the evenin• and keep him in jail overnight.

Mr. Rc binson. I see no objection to this provision going

out if that is the wish of the Committee. Of course in court

we know hoý some other person is brought in and is accused of

not having complied with court requirements; you know how loose

it is sometimes.

If we are going to use a summons, why not have a little

precision bout it instead of just dropping it in a post office

box and fo4getting it?

Mr. Burns. I was wondering, Mr. Chairman, what proof

there will be of service by simple mail delivery, and it is con-

ceivable there might be half a dozen defendants, some of whom

appear and others who might not.

The C airman: Well, I suppose the theory is, if they do

not get anr answer to a letter they will get a warrant.

Mr. Rolbinson. You do not know a man is not coming until

after the agistrate has set his preliminary hearing.

The Chairman. You have no assurance anyway that he is

going to a .cept the invitation and you are not going to punish

him for contempt. He is just here for consideration.

2 Mr. Holtzoff. I still would like an answer to my question

as to whether the committee is going to take care of the money

for buying the registry.



Mr. Rcbinson. Would you like this to read just by mail?

Mr. Hcltzoff. Yes.

Mr. Rcbinson. All right. Line 11, strike out "by

registered mail as hereinafter provided".

Mr. Medalie. Everything after the word "summons"?

Mr. Robinson. All right. Just end the sentence there.

Line ý2, after "place" a period, and strike out the rest

of the sentence, or two lines.

Line '9, strike out everything after "delivered" until

"by", and then strike out "registered".

Mr. Medalie. Then, "The summons may be served by anyone

authorized to serve summons in a civil action,"--

Mr. Rtbinson. "--or it may be delivered by mail."

Lines 44 and 45, after "by" strike out "registered", and

after "mai " strike out the rest of the sentence.

Mr. Youngquist. That is a little too fast. Line what?

Mr. Robinson. 45. After the word "by" strike out

'"registere i", and after "mail" put a period and strike out the

rest of tho sentence.

Mr. Y ungquist. Leaving the word "mail"?

Mr. Robinson. Yes, "by mail."

The Chairman. Is there anything further on (b)(2)?

Mr. Modalie. There is only one little matter of keeping

records.

The magistrate issues a summons and gives it to someone

to serve. Where is his record of what he gave?

Mr. Holtzoff. Well, there is another general provision

that the magistrate shall keep records. I think the adminis-

trative office discussed that.

g5
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Mr. Dession. Well, aren't we going to have a summons

enforceabl by commitment?

Mr. H ltzoff. No, I don't think we should. If a person

does not tEke advantage of the opportunity to appear in court

without being arrested, then issue a warrant.

Mr. Ycungquist. Then they will probably arrest him in

the evening and keep him in jail overnight.

Mr. R binson. I see no objection to this provision going

out if tha4 is the wish of the Committee. Of course in court

we know hoT some other person is brought in and is accused of

not having complied with court requirements; you know how loose

it is sometimes.

If we are going to use a summons, why not have a little

precision ýLbout it instead of just dropping it in a post office

box and forgetting it?

Mr. Burns. I was wondering, Mr. Chairman, what proof

there will be of service by simple mail delivery, and it is con-

ceivable there might be half a dozen defendants, some of whom

appear and others who might not.

The C airman: Well, I suppose the theory is, if they do

not get any answer to a letter they will get a warrant.

Mr. Robinson. You do not know a man is not coming until

after the agistrate has set his preliminary hearing.

The Chairman. You have no assurance anyway that he is

going to a cept the invitation and you are not going to punish

him for contempt. He is just here for consideration.

2 Mr. Holtzoff. I still would like an answer to my question

as to whether the committee is going to take care of the money

for buying the registry.
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Mr. R biatson. Would you like this to read just by mail?

Mr. Holtzoff. Yes.

Mr. Robinson. All right. Line 11, strike out "by

registered mail as hereinafter provided".

Mr. Medalie. Everything after the word "summons"?

Mr. Robinson. All right. Just end the sentence there.

Line 2, after "place" a period, and strike out the rest

of the sentence, or two lines.

Line 29, strike out everything after "delivered" until

"by", and then strike out "registered".

Mr. M edalie. Then, "The summons may be served by anyone

authorized to serve summons in a civil action,"--

Mr. Robinson. "--or it may be delivered by mail."

Lines 44 and 45, after "by" strike out "registered", and

after "mail" strike out the rest of the sentence.

Mr. Yuxungquist. That is a little too fast. Line what?

Mr. Rbinson. 45. After the word "by" strike out

"registered", and after "mail" put a period and strike out the

rest of the sentence.

Mr. Yuxungquist. Leaving the word "mail"?

Mr. Robinson. Yes, "by mail."

The Chairman. Is there anything further on (b)(2)?

Mr. M14dalLe. There is only one little matter of keeping

records.

The mILgistrate issues a surmons and gives it to someone

to serve. Where is his record of what he gave?

Mr. Holtzoff. Well, there is another general provision

that the magistrate shall keep records. I think the adminis-

trative office discussed that.
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The Chairman: Is there anything further on (c), beginning

on line 25P

Mr. Longsdorf. Are we through with (b)(2), Mr. Chairman?

I want to make a comment.

The C airman. All right.

Mr. Longsdorf. I have a pretty serious question whether

we are not transgressing on the jurisdiction of the district

courts. ongress has defined their jurisdiction by creating

districts. A State may be one district or numerous districts.

Now, if the authority--

The C airman. Isn't that covered in line 31?

Mr. Robinson. Line 20.

Mr. Longsdorf. Line 21?

The Chairman. 31.

Mr. L ngsdorf. Am I proceeding ahead of the matter con-

sidered by the committee?

The Chairman. That is right; I think by about 10 lines.

Mr. L ngsdorf. I thought we had gotten over here to (2)

in subsection (b). I beg your pardon. I did not hear correctly.

The CMairman. I did call for questions on (2)(b), and

that goes from line 20 to line 24.

Mr. Longsdorf. I pass on 24. I am not ready for that.

The C airman. Are there any questions on (c)(1), from

line 25 to line 30?

Mr. Robinson. Mr.Holtzoff suggests that "federal agent"

is a pretty general term.

That has been used in some cases but probably not with

strict accuracy, and his suggestion is that the line read,

beginning at the first of the line 27, "marshal or some other
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officer authorized by law." Insert "by" after "or", insert

"officer" after "other", insert "by law" after the word

"authorize ", strike out "federal agent".

I thi that is proper.

The C airman: If there is no objection that will be the

course. I

AnythLng further on that section?

If no , we will go on to (c)(2), lines 31 to 36.

Mr. Longsdorf. Now my question will be in order. I

cannot help but have very serious doubts whether a district

court can De authorized to send a process other than summons

to a corporation outside of its district throughout the limits

of a state which contains two or more districts, or outside of

the state ithin 100 miles by a usual mode of travel.

Can w do that?

Mr. H ltzoff. You are right, but Congress amends this

existing l.w by permitting that to be done.

These rules when promulgated by the Supreme Court will

3 have the f rce of an act of Congress.

Mr. L ngsdorf. The Committee did not have the right to

change the jurisdiction of federal courts?

Mr. H ltzoff. No. I think that is procedural.

The j risdiction relates to the right to try that case.

As to that I agree with you that we cannot enlarge jurisdic-

tions, but this merely relates to process, and the fact that

this is regarded as procedural is found in this, that the civil

have similar provisions, so that is an indication.

Mr. L ngsdorf. I am not only willing but anxious to be

convinced, but it is necessary to do so, so far as I am con-
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cerned.

Mr. Holtzoff. Well, that is the action of the Supreme

Court by promulgating the civil rules.

Mr. Lpngsdorf. Well, I am interested in raising the ques-

tion.

Mr. Holtzoff. Well, I have just a verbal change in line

31. The word "except" I think should be "other than".

Mr. S~th. In lines 34 and 35, "the place where the

warrant or summons is returnable." Now, if you have made no

provision in the form of the warrant making it returnable

before any particular officer--

Mr. Youngquist. Isn't that in (d) in line 47?

Mr. Holtzoff. We provide that the warrant shall require

the person arrested to be brought before the magistrate, and

that would necessarily imply the place where the magistrate

holds forta.

Mr. Seth. Well, the law is, you must take him before the

nearest United States commissioner.

Mr. Holtzoff. Not on a warrant.

Mr. Seth. Take him before the nearest. That is the

United States Commissioner practice.

Mr. Holtzoff. What?

Mr. S th. Take him before the nearest one.

Mr. Wechsler. That is the present law, Alec. It shall

be the dutr of the marshal, his deputy or other officer who

may arrest a person charged of any crime or offense to take

the defendant before the nearest United States Commissioner or

the nearest judicial officer having jurisdiction for hearing,

commitment, or taking bail for trial.
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And the magistrate or officer issuing the warrant shall

attach thereto a certified copy of the complaint, and upon the

arrest of he accused and return of the warrant with copy of

the complaint attached shall confer jurisdiction on such officer

as fully as if the complaint had been made before him.

Mr. Holtzoff. Ordinarily, of course, the way the thing

operates i , the commissioner who issues the warrant is gener-

ally the n arest commissioner, and the warrant is returned

before him

Mr. M dalie. No.

Suppose in my district a warrant is issued out of the

Federal Coirt Building, it may be served in Queens County or

way up the Hudson River.

You cn run down the river and find a few, in fact, quite

a number.

When certain warrant is issued for an offense committed

in the nei hborhood of the courthouse there isn't much sense in

a man being arraigned out in some other county lO miles away

from the o ly place that is interested and where most of the

witnesses ill be found, where an officer or federal commis-

sioner probably exists.

In ot er words, the statute as has just been read is a

very impractical one and is probably constantly breached. I am

sure it is

Mr. H ltzoff. The question now is where the 100 miles

should be measured from. That is what Mr. Seth refers to.

Mr. Seth. And if you are going to change the form of

warrant yo had better have it in there.

Mr. Holtzoff. Yes.
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Mr. S th. I think arresting an individual outside of the

State where the warrant is issued is wrong. I do not believe

under pres nt conditions these warrants should run outside the

State.

Mr. H ltzoff. Well, we have cases where a man may be

arrested i Jersey City for an offense originating in New York

and he may contest for several months taking him across the

Hudson Rivcr, and it is that sort of situation this is intended

to meet.

Mr. S th. Well, why a hundred miles? Why not make it

two hundred?

Mr. Holtzoff. The reason is that subpoenas in civil cases

run a hundred miles.

Mr. Seth. I know that is the fact in civil cases, but if

we are going to repeal the law why not make it effective?

Who is going to serve the warrant, the marshal in New

Jersey or New York?

4 Mr. H ltzoff: Either one. It might be an F.B.I. man, or

a Treasury agent.

.1. Mr. SEth. What is the Constitution about it, entitled to

a grand judy of the district, does that apply to the preliminary?

Mr. H ltzoff. No. The constitutional provision only

*applies foi trial.

Mr. Robinson. In that connection I should place before

you a proposal that has come through the committee which was

appointed by the Department of Justice, although it has not had

the action of that committee, to the effect that the procedure

shall prov de that duly issued warrants shall run with concur-

rent force and jurisdiction in all federal jurisdictions in the
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United States.

Inste d of limiting it to a hundred miles, your warrant

to be effe tive throughout the country.

Mr. S• th. I favor that on a bench warrant issued through

40 indictmentý but we have here now the commissioner's warrants

just on a Complaint, and I doubt whether anybody on a commis-

sioner's warrant could be taken out of a state and taken to

another st•.te or even to another district.

Mr. M~dalie. Isn't the distance more important than the

state boundary?

Mr. Sth. Oh, yes, of course.

Mr. M.dalie. It seems to me there is more hardship in-

volved in saving a man arrested up in the Adirondacks to be

brought do+n to lower Manhattan, than to bring him from Newark

to the cou:thouse in Manhattan. I think distance is the real

hardship.

Mr. Seth. Don't you think that is the reason for that

provision In the law, the nearest United States Commissioner?

Mr. M4dalie. Yes, that is the reason, but it has been

completely ignored because it has been found impracticable.

The c4mmissioner who gives full time to the job, as he

does in out district and probably does in your district, is

*available o attend to the business of the disposition of the

case and h4s the facilities for doing it, and the witnesses

are near 4hm and available to him; and if a person is to be

brought to the nearest magistrate--let us assume commissioner,

leave out the word "magistrate"--you will find a part-time

commissionar somewhere in Albany or Troy or some other place

like that, and he might not even be available.
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Mr. Seth. Well, we have a situation out our way, of

course, thILt a man might be taken 400 miles to the commissioner

that issued the warrant and put to a terrible hardship away

from his w tnesses and everything else.

*i Mr. Medalie. I think it is a choice between hardships.

Mr. Holtzoff. Well, how would it be to change this to

provide so that the 100 miles distance be measured from the

point where the warrant is issued?

Mr. S th. I think we had&#tter not try to change the

existing lw by these rules.

Mr. Robinson. Well, isn't there quite a waste of time

and effort that serves no purpose?

Take the Southern District of New York, if you want to

arrest a mfm over in the Eastern District you get a warrant

from the commissioner in the Southern District.

You klow he is over in the Eastern District but you have

to get a return from the marshal in the Southern District.

Then you have to go through the process of notifying the

United Sta es Attorney in the Eastern District that you want

this man, md that involves the business of having the man

arrested; t involves that there must be a proceeding in the

Eastern Di strict; you have to bring the witness, one and maybe

more, poss:bly the complainant, over to the Eastern District

and get a irarrant over there, and then on that warrant--on that

complaint d that warrant then you have to arrest your man;

then of course you go through the removal proceedings, all of

which is being done in the same United States of America and

I just because you cross a district line, and you have to go

through a lot of mechanical procedure which it seems to me we
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ought to avoid if we can.

Mr. Modalie: I wonder if we can consider another practi-

cal point 0oo, how much is there of arrests made on commission-

ers' warrants where the defendant has to be brought from a

great distance? Does that represent a considerable number of

cases or are those rare cases?

Mr. H ltzoff. I imagine that is the exception.

Mr. Medalie. It seems so to me.

Mr. Holtzoff. Except in the rural areas where there might

be a couple of hundred miles between commissioners. That occurs

in places ike Montana or Idaho.

5 Mr. Longsdorf. Or San Bernardino County, California.

Mr. Wechsler: Wouldn't it be adequate to have the warrant

run as provided here but retain the duty to bring it up before

the nearest magistrate?

Mr. H ltzoff. Not the nearest magistrate.

Mr. Wechsler. Nearest commissioner.

Mr. M dalie. He may be a justice of the peace.

Mr. Wechsler. Well, under the existing statute, the near-

est commis ioner or judicial officer having jurisdiction, under

existing lw.

Mr.Holtzoff. Suppose today a man is arrested in Bronx

County; th8 nearest magistrate is a city magistrate in the local

Police Cou t.

Actua.ly the prisoner will be brought down to the Federal

Building b fore the United States Commissioner.

Mr. Wechsler. And that is in violation of law.

Mr. M dalie. We are violating it all the time.

Mr. H ltzoff. What?
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Mr. Modalie. That is one law I am sure we are violating.

Mr. Holtzoff. I think, if it is violated, we have an op-

portunity o change the law here and I think we should take

advantage of it because it is better for all concerned that

this prisoler should be taken a United States Commissioner in

the Federal Building, and we can save defendant's rights by

changing t at to read, "brought before a magistrate as promptly

as reasonably possible."

Mr. W chsler. And that eliminates concern for distance

as one of the defendant's rights. It is an asset to a defend-

ant to be aken before a commissioner or magistrate where he is

rather tham somewhere else where the warrant was issued.

I think, as was said before, you have to make a choice

here, but do not think we can eliminate entirely concern for

moving arr sted persons around.

Mr. Holtzoff. Well, I thought we agreed on that in the

subcommitt e.

Mr. Robinson. Will this take care of this part--

Mr. Wechsler. I did not know about the statute.

Mr. Robinson. (Continuing) -- in 5 (a) where we took up

the matter of returning the arrested person to the magistrate,

of course the provision in line 7, paragraph (a), does repeat

the clause of section 591--or, the following sections, in

regard to the nearest magistrate.

Mr. W chsler. You have repeated this clause where he is

arrested without a warrant.

Mr. Robinson. I understand. I was just going to ask you

if you did not think it would be proper to provide that the

return shall be before the nearest commissioner, if the arrest
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is made ou side of the district in which the complaint is

issued. We can put that in in line 5.

Mr. Wechsler. That is an arguable solution.

Mr. Medalie. Well, then, what will you do with your wit-

nesses that will be, for their own convenience, available only

before the magistrate issuing the warrant?

Mr. Robinson. Well, I am not saying I would favor chang-

ing it that way. It seems to me there are questions both ways.

If it is necessary to have any safeguard against the com-

missioner abusing this power of having his warrants served in

other dist•icts or other states, that might be one way to safe-

guard it.

Mr. M dalie. Well, don't we have a similar situation

under existing state practices? A crime is committed in one

corner of the state, the defendant happens to be in another

corner of the state. The warrant may be issued by a magistratel

and there are provisions for executing it in other counties

and bringilg it up before the magistrate who issues the warrant

Mr. Robinson. Some states provide a justice of the peace

cannot serve outside of the county.

Mr. Me dalie. Then there are other officers.

Mr. Robinson. Yes.

I Mr. W•ite. Mr. Chairman, I ask for information now on

this discuesion. In view of the constitutional provision that

a man can le tried only in the state or district where the

crime was (ommitted, would it be possible to arrest a man out-

side of the particular state or district where the crime was

committed and, by virtue of that arrest, bring him back without

Iany furthei removal proceedings?
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Mr. Holtzoff. It would be, because it is not required

by the Constitution. There might be statutes. The Constitu-

tion merel provides the right to be tried in the district

where the rime is committed. It does not go beyond the trial

of the cas

Mr. Waite. So it would be possible, then, to arrest a

man in California for an offense committed in New York, and

bring him back for a preliminary hearing in New York.

I do not say it would be wise but it would be possible

under the Constitution?

Mr. Holtzoff. Yes.

Mr. Wechsler. The statutory provision on that I think is

only this, where an offense is committed in any other district,

it shall be the duty of the judge seasonably to issue and the

marshal to execute a warrant for his removal to the district

where the trial is to be had.

Mr. Robinson. Yes, that is section 304 of Title 18?

Mr. W ,chsler. 591.

Mr. Robinson. Section 604--

Mr. L ngsdorf. What section did you show, Mr. Wechsler?

Mr. W chsler. 591.

Mr. Sith. Mr. Chairman, I move, in line 34, you put a

period after "statel" and strike out the rest of the sentence.

That will bring it down to the civil procedure rule. Let it be

served anywhere in the state.

Mr. Waite. What would have to be done then if a man fled

from New Ycrk State to Jersey City?

6 Mr. S th. They could remove him.

Mr. Waite. How could he be arrested?
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Mr. Seth. That is good all over there, based on New

York's complaint.

Cut o0 t the"100 miles". This is a subpoena rule rather

than a service under the civil rule.

Mr. Medalie. Mr. Seth, in dealing with a situation where

there is a large territory, don't you subject a man to less in-

convenience if you state he may be arrested within 100 miles of

the place from which the warrant is issued? That is, wouldn't

V. there be greater inconvenience against that than if he could

be arrested in the other corner of the state?

Mr. Seth. That may be true, but I do not think this com-

mittee should extend the scope of the criminal law, Mr. Medalie.

That is the way it is done here. They can go clear across

Rhode Island, two states.

Mr. Rcbinson. But you do feel, on indictment or informa-

tion, you favor a warrant country-wide?

Mr. Seth. Yes.

Mr. Medalie. Which comes to the same thing. Particularly

because of a man's ability to move around very quickly, a hun-

dred miles is no great distance today.

The Chairman. We have a motion. Do I hear it seconded?

Mr. Medalie. A man can easily move over a border and be 25

miles away from the place where the warrant is issued.

Mr. Wechsler. Does this represent a change of the exist-

ing situation insofar as it affects the whole state?

Mr. Medalie. Yes.

Mr. Wechsler. Now it is just the distance?

Mr. Seth. Yes. I have made the statement in my--

Mr. Wechsler. As a matter of fact, the hundred miles at
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least shou'd be defined.

Mr. H ltzoff. Well, if a person is charged in the state

court at Dallas, Texas, with a state offense, and he happens to

be in El Paso, at the other end of Texas, he would be arrested

and transported back to Dallas.

Why s ouldn't the federal courts have the same authority

to that extent?

The C airman. We have a motion.

Mr. Me dalie. Can I take up something else?

The C1airman. Yes.

Mr. Robinson. Line 34, "state in which it is issued".

That was your suggestion?

Mr. H ltzoff. Yes.

Mr. Robinson. If that is desirable we will, after "state"

insert "in which it is issued".

I am ot sure that is necessary, but you have reason for

thinking it is, don't you?

Mr. H ltzoff. Well, just better English.

Mr. Wechsler. We have to do something with the word

"returnabl, ".

Mr. Robinson. "Issued." Is that satisfactory?

Mr. H ltzoff. Yes; "is issued" instead of "is return-

* able".

Mr. Ro)binson. Yes.

In line 35 substitue "issued" for "returnable".

The C airman. Now,Rule 5--does the phrase "by a usual

mode of travel" stand?

Mr. R binson. Yes. That is the way it was worked out.

Mr. H ltzoff. Mr. Chairman, similar provisions exist in
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the civil 2ules with reference to service of subpoenas, and,

by statute

Mr. S th. Is the airplane a usual mode of travel down

there?

Mr, B ms. Not after the next two or three weeks.

Mr. MeLellan. I move the words "mode of travel" be

stricken.

Mr. Holtzoff. I do not think we need it. I second the

motion.

The Chairman. Any remarks?

All those in favor say "Aye." Opposed, "No."

Carri d.

Mr. Ro1binson. In the last line, Mr. Youngquist suggested

that the word "may" be stricken out.

Strike out "may" and change "order" to "orders".

Mr. M dalie. How does that read now?

Mr. Robinson. That is line 36.

Mr. M dalie. How does the sentence read?

Mr. Robinson. As corrected?

Mr. Medalie. Yes.

Mr. Robinson. Mr. Youngquist suggested, "may be served

wherever the court orders it to be served."

And I would like--in the following paragraph--

The C airman. Well, is there anything further on (2)?

All r ght.

Mr. Mqdalie. I have some suggestions on (3).

The last sentence is unnecessary.

Mr. R binson. That is right. That is, part of it is

unnecessary.
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Mr. M dalie. Well, all of the last sentence is unneces-

sary, "The summons shall be served in the same manner as

summons in civil cases".

Mr. Robinson. What line?

Mr. M dalie. The last sentence of (3) on the very same

page, "The summons shall be served"--"by anyone authorized to

serve summons in a civil action".

Mr. Rcbinson. Well, that is the person, not the manner.

Mr. M dalie. Can't we get it all in in one place?

7 Mr. R binson. Isn't it just as well to differentiate

between them?

Mr. Medalie. All right. Withdrawn.

The Chairman. Have you some others?

Mr. Robinson. Line 39, Mr. Youngquist suggests that the

word "the", the third word, we should strike out to and includ-

ing the "a' and insert instead "causes of the arrest and of

the fact t at".

It will read then--after "arrest" strike the comma: "In

making the arrest the officer shall inform the defendant of the

causes of he arrest and of the fact that a warrant has been

issued for his arrest".

Mr. Hcltzoff. The cause of the arrest. It ought to be

singular, I think.

Mr. Robinson. Right; "the cause of the arrest and of the

fact that a"--the last word in the line.-"Iwarrant has been

issued for his arrest".

The Chairman. What do you mean by "cause"?

Mr. Robinson. As I understand him, he thinks that that

would be the ground upon which the complaint was issued or of
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the fact tnat John Smith has filed a complaint against him.

Mr. Holtzoff. Does the officer have to go that far? I

think the fficer merely has to say, "I have a warrant for

your arres ."

If it is a deputy marshal he may not know the nature of

the complaint.

Mr. Mldalie. We want him to know.

In other words, you don't want to take a man from El Paso

and bring him to Dallas without at least telling him you are

arresting him for running a still in Dallas.

Mr. H ltzoff. Well, if you have a warrant you show the

defendant the warrant.

Mr. M Lellan. Then you inform him of the cause of arrest.

Mr. M dalie. Well, he has to wait if the officer hasn't

got it with him until it is practical.

Mr. B rns. What are the sanctions on failing to carry

out the manner specified?

Mr. H ltzoff. I suppose the only sanction is a suit for

false imprisonment against the officer. I don't think there is

any other sanction for that.

Mr. M~dalie. Well,responsible federal officials will

take the pains, knowing the law, that there is a remote conse-

quence invclved, of telling the man he is arrested for mail

fraud, selling stock in the XYZ Company.

Mr. Hcltzoff. I was under the impression the present law

is,the officer says, "I have a warrant for your arrest."

Mr. Medalie. But he hasn't got it with him.

Mr. Ho tzoff. Well, I think perhaps if we are going to

keep that next sentence, what Mr. Youngquist suggested may be
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all right.

Mr. Burns. What is the practice? The United States

Attorney m~ils the warrant, say, to Los Angeles. Is that it?

Mr. H~ltzoff. No. Today a warrant only runs in the dis-

trict. Thý warrant is turned over to a United States marshal

and he delivers it to one of his deputies.

Mr. Wechsler. Isn't it really in the case of arrest with-

out a warrant that this thing is important?

The F B.I. learns that a man is wanted for a crime in

New York. He is traveling in Oklahoma, and they learn that

over the t4letype or some other swift means of communication,

and they mike the arrest without a warrant, and that is where

the thing s really necessary, isn't it?

Mr. H6ltzoff. Yes.

Mr. W chsler. To meet the modern development of nation-

wide polic•.

Mr. Hc~ltzoff. Yes.

Mr. WE chsler. I do not see the real need for that for

arrest witI a warrant. Although many states do allow an arrest

by an officer without a warrant in his possession if he has

personal krowledge of its issuance.

Mr. Hcltzoff. But the suggestion made is what the officer

shall inform the defendant of. I don't suppose it is very im-

portant.

Mr. Wechsler. If the officer does not know what the

crime is, he should not make the arrest.

Mr. Hcltzoff. If he has a warrant?

Mr. Wechsler. If he has a warrant, the warrant specifies

the offense.
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Mr. Holtzoff. That is right.

Mr. Medalie. What if he does not have the warrant with

him?

Mr. Wechsler. I say he should at least know what the

warrant is issued for before he makes the arrest.

Mr. H)ltzoff. I agree with that.

The Chairman. Mr. Tolman tells me lunch is ready.

Mr. Medalie. Couldn't we finish that one sentence?

The Chairman. I was thinking, because of Mr. Youngquist's

interest i it, we might hold it back.

We will1 have lunch served across the hall.

(Thereupon, at 1:00 o'clock p.m., a recess was taken

until 1:45 o'clock p.m. of the same day.)

0

0
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Cinci
fls AFTER RECE SS

Darrow
Advisory
Conrnitt.
5/18/42 The pr)ceedings were resumed at 1:45 o'clock p.m., at the

exoiration )f the recess.

The Ch irman. We will come to order, gentlemen. Is there

anything fu ther on (c) (2), page 2, Rule 4?

Mr. Rob inson. There is one further suggestion,

Mr. Youngquýst, that saves us two words, I believe. In line 43,

at the end f the line, insert "may be"--that is,"as soon as

may be." Then strike out in the next line "practicable after

the arrest.

The ne gain is two words saved.

Mr. Se Lsongood. Did we leave in the person making the

arrest is supposed to tell the cause of the arrest, Mr. Chairman?

The Clukirman. Yes.

Mr. Seasongood. I do not want to argue about it, but it

seems to me to be a very dangerous situation. How can he state

accurately ihe cause of the arrest? It has never been done

before. I do not see why it is done now.

Mr. Robinson. Mr. Youngquist would like to be heard on

that.

The Ch irman. Suppose we pass that until Mr. Youngquist

* gets here.

Now, lEt us go to (d).

Mr. Seth. A somewhat similar question arises. Thelast

two words are "the magistrate." What magistrate?

Mr. Robinson. It is based on the theory that it will be

the magistrete by whom the warrant is issued.

Mr. Se h. You do not have to return it to the original



2 Gb

magistrate.

Mr. H ltzoff. You do not return it to the magistrate

issuing thý warrant.

Mr. Lcngsdorf. May I ask Mr. Wechsler to read what

Section 591 says about that? Is there something in Section 594

about returning?

Mr. W chsler. I think it does cover that, because the

return should presumably be made by producing the prisoner at

the time tie prisoner is produced.

Mr. H ltzoff. I think perhaps the problem can be solved

by omittinE (d). I do not think it serves any substantial

purpose. The only time you need a return is when you are

unable to execute it. I move we strike out (d).

Mr. Robinson. Is it true that ou never bother about a

return except when you cannot execute it?

Mr. Dean. What about mailing the summons? Do you need a

return on t~hat?

Mr. Holtzoff. No, because if the defendant does not show

up, you just issue a warrant for his arrest. The summons is

for the benefit of the defendant.

Mr. Wechsler. I do not agree. I think the warrant should

be returned when the prisoner is arrested and brought before a

* magistrate.

Mr. Bu ns. Isn't it the practice in Massachusetts to make

a return on the process regardless of what happens?

Mr. McLellan. Absolutely. He sets forth on the back of

it what he Jid about it.

Mr. HoLtzoff. I only meant it is not of sufficient

importance to require a rule, because the return itself consists
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of the end)rsement, and the important thing is the production

of the pri3oner before a magistrate.

Mr. R ýbinson. In Rule 11 there is an incorporation by

reference ýf this part of Rule 4. I think the two rules belong

together, mnd it would not be wise to strike out this clause

without con sidering the other rule.

The Chairman. The words "to the magistrate" are ambigu-

ous. What is the solution of that?

Mr. Ho ltzoff. This does not require a return when the

warrant is executed. It is at least equally as important to

make an homest return as to make a return where the warrant is

executed.

Mr. M~dalie. Why do you want the word "executed"? Dealing

with both situations, the language could be:

i The officer who receives the warrant or a person

who rý ceives the summons before service shall make return

there f."

That covers both cases.

The Chairman. Who is the magistrate?

Mr. Medalie. Whoever issued it.

Mr. Holtzoff. But if you bring your prisoner before a

different magistrate, you do not return a warrant to the

*magistrate who issued the warrant.

Mr. W chsler. Ycureturn it to the magistrate before whom

you bring the prisoner.

Mr. S th. Why not leave out the last three words?

The Clairman. That is the answer. What was the sugges-

tion as to the earlier part?

Mr. MI dalie. "The officer who receives the warrant or a
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person who receives the summons before service."

Mr. Soasongood. That won't be comprehensive enough for

the mailinl.

Mr. Mý,dalie. If the magistrate himself does the mailing,

then no oný need appear before him to make a return, but the

paper has been served, because he has mailed it and made a

notation o# it.

Mr. H¢Itzoff. Why not say"the person who receives the

warrant orisummons for service shall make return thereof

promptly"?!

Mr. Robinson. You execute a warrant and you serve a

summons, do you not?

Mr. H ltzoff. I think the word "serve" is not wrong. You

either serre or execute a warrant. I have seen both words

used interqhangeably.

Mr. Burns. What is wrong with the present wording,

striking odt "to the magistrate"'?

Mr. Hcdltzoff. Because it refers to executing the warrant.

That impli s it was executed. Suppose the officer has been

unable to 4ake the execution. He still has to make the return.

Mr. Bjrns. "The officer to whom the warrant has been

issued."

Mr. Hcitzoff. "The person who receives a warrant or

summons fot service shall make return thereof promptly."

Mr. Burke. I was wondering what type of return an officer

could make of a summons sent by ordinary mail, without any

knowledge cn the part of the sender as to whether the person to

whom it was addressed was within the jurisdiction and whether

he is aliv
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Mr. Hcltzoff. I think the only return would be an affi-

davit that he mailed it.

Mr. B4rke. It would then change the type of service to a

warrant without any knowledge as to whether it had actually

0 reached the hands of the person to whom it was addressed, which

might be of some importance.

Mr. Hcltzoff. The mailing would have to be done by the

magistrate, so you would not need a return if the service was

mailed, because the magistrate could make his own notation.

Mr. Burke. And then upon his failure to appear, if the

alternative of a warrant should be made, without any knowledge

on the par of the magistrate as to whether he had actually

received itI.

Mr. H ltzoff. Well, I do not think the defendant would

be prejudiced under those circumstances, would he, because the

summons is something for his benefit, and if the summons does

not reach him or if he fails to respond to it, he is not really

prejudiced by having the warrant issued, because the warrant

could have been issued to him in the first instance.

Mr. Burke. I was thinking, if it was really of no sub-

stantial value to him, or if through no fault of his he failed

to receive it--as happens sometimes--should he then be penal-

ized because of having a warrant issued?

Mr. Holtzoff. I do not know how else you could get around

that.

Mr. Robinson. I would like to make a suggestion about the

wording of that:

"An officer to whom a warrant is delivered for

execution by a person to whom a warrant is issued for
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service shall make a return thereof promptly."

Mr. Holtzoff. My suggestion was to combine the two,

thereby shortening it, by saying that the person who receives

a warrant for service or execution shall make return thereof

promptly.

Mr. Medalie. I am inclined to favor that. It is very

simple. The word "return"has a definite meaning. We do not

need to explain what "return" means.

Mr. Robinson. ."For execution" is enough.

Mr. Medalie. Yes, a person who receives the warrant or

summons for service. You serve a warrant.

Mr. Robinson. In Rule 4 (a) we provided that there might

be more than one warrant or summons. Therefore, they could be

put out and not all of them could be served. I think the first.

words should be, "An officer who receives or a person."

Mr. McLellan. Suppose a person who receives a summons is

not an officer. Don't you want to change the word to "person"?;

Mr. Medalie. The word "person" would include officer and

person.

Mr. Holtzoff. I think Mr. Robinson's suggestion could be

taken care of by saying "any person."

Mr. Medalie. Say "a person."

Mr. Holtzoff. "A person who receives a warrant or

summons for service shall make return thereof promptly."

The Chairman. Is that seconded?

Mr. Me alie. I secand it.

The Chairman. Are there any remarks?

All those in favor of the motion say "Aye." Opposed,

"No." The motion is carried.



7 93

That takes us to Rule 5.

Mr. Seasongood. Before you come to that, I think that the

Committee n Style could do something about this mailing

summonses. Mr. Medalie says that the magistrate is to mail the

summons. Is that right?

Mr. Mddalie. Not necessarily, but he might, or he might

give it to a person or officer to mail it.

Mr. Seasongood. I think that it should be the marshal

just as much in one case as in the other.

Mr. MedaJie. You cannot always get the marshal. He may

be miles a+d miles away.

Mr. seasongood. Well, then, somebody. It is just what-

ever you want to make it. it does not seem to me clear the way

0it says here in line 11 of 4 (a), where it says the magistrate

shall deliv er the warrant or he may mail the summons. If it

means that, if that is the way it is done, that is all right.

Mr. Medalie. The magistrate mails it. It is his respon-

sibility.

12 Mr. Seasongood. If that is what you want,all right. I do

not know whether that is the thing to do or not.

Mr. H ltzoff. I think that is the simplest way.

Mr. S asongood. Have the magistrate mail the summons?

0 Mr. H~ltzoff. Yes.

The Chairman. We shall now go back to Rule 4 (c) (3),

line 39. Mr. Youngquist's suggestion is that we strike,

"fact that a complaint has been filed against him and," and

substitute in place of it the words "cause of the arrest and

the fact that."

Mr. R binson. I am checking that with Mr. Youngquist to
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Mr. Holtzoff. It was not mine.

Mr. Youngquist. That goes back to the language of tenta-

tive draft 3.

Mr. Chairman, I must confess that I do not recall having

originated the suggestion. I note that it follows the language

that was in tentative draft 3, and I think it better language,

because, after all, the important thing is not that the com-

plaint has been filed, but that the officer has a warrant for

his arrest.

i! Mr. Holtzoff. Shouldn't that be limited to requiring the

officer to notify the defendant of the fact that a warrant has

been issued forbts arrest?

Mr. Yoangquist. I think that is enough.

Mr. Wechsler. That language is in the model code and it

probably reached here by some roundabout method.

Mr. Holtzoff. I suggest that we omit "cause of the

arrest" and have this read:

"In making the arrest the officer shall inform the

defendant of the fact that a warranthas been issued for

his arrest."

Mr. Medalie. That is no news to him. He wants to know wht

he is arrested.

Mr. Ho tzoff. Well, he can see the warrant.

Mr. Me lalie. But he hasn't got it.

Mr. HoLtzoff. Well, I do not think that a deputy marshal

I who is servLug a warrant is required to know what it is about.

Mr. Meoalie. If he has it with him he can show it to him.

Mr. HoLtzoff. That introduces a new element.
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Mr. Medalie. We have introduced it. Let us take care of

it by info rming the culprit with what particular offenses he

is being charged or, if he has never had any other clashes

with the law, what he is charged with.

Mr. Burns. If he has the warrant, he is compelled to show

it, but if one is out and he does not have it, he should state

what it is I do not think the marshal or officer has any

business m king an arrest without knowing what the warrant is

about.

Mr. Holtzoff. He has the warrant with him. I do not

think he is compelled to know what the facts in the warrant

are.

Mr. Bu ms. But he should be compelled to show him what

the warrant is.

Mr. `H ltzoff. I agree with that. Suppose the marshal

has a half donzen warrants to execute in the same locality, as

is frequently the case. He mightknow the general charge--

Mr. Medalie. Doesn't he keep a notebook or something

or get a slip of paper from someone?

The Chairman. It would seem to me clear that if the

deputy does not have the warrant the District of Columbia or

somebody should at east give him a piece of paper which he

could keep in his pocket with the name, John Jones, and what
the crime s.

May I make the suggestion that perhaps a transposition of

sentences Lould take care of it?

"The ,arrant shall be executed by the arrest of the

defendant."

Then go down to the third sentence.
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Then o back to the second sentence, which says that if

he does not have the warrant with him he should tell the defend-

ant genera ly what the cause of his arrest is.

Mr. Langsdorf. Aren't there provisions in some of the

state statutes requiring the officer to identify himself and

disclose his official character?

Mr.Burns. That has relation to the privilege of using

force. I hink the corelative of that should be a duty on the

part of th4 officer to show the warrant or to state that the

warrant is in existence and state the general substance of it.

Mr. Yqungquist. That would be covered by informing him

of the cause of his arrest and the fact that a warrant has been

issued.

TheCh irman. Will the committee rearrange the sentences,

then?

Are tlere any objections to the paragraph rephrased in

that form?

Mr. S asongood. In 3 (a) we are not going to say "the

accused" i stead of "the defendant"?

Mr. R binson. He is the accused before a complaint is

filed, but after criminal proceedings have begun he becomes a

defendant, does he not?

Mr. Wechsler. I do not think he becomes a defendant upon

2-1 the filing of the complaint.

J4r. Ycungquist. Well, he does upon issuance of the

warrant.

The Chairman. If there is nothing further, we will go

forward to Rule 5. Rule 5 (a).

Mr. Hcltzoff. I want to make a suggestion about line 7.
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The f rst sentence, of course, provides:

'The officer executing a warrant of arrest shall

without unnecessary delay take the person arrested before

the m gistrate."

That cught to be "a magistrate."

I think the words "nearest or most accessible" ought to

be omitted in line 7, because the usual practice is to take a

prisoner before the United States Commissioner rather than the

local justi ce of the peace, even though the local justice of

the peace nay be a little closer to the place of arrest, if a

United States Commissioner is within a reasonable distance from

the place cf arrest, and I think it is a practice that we

should perpetuate.

On the other hand, if the United States Commissioner is

beyond a reasonable distance, you then take your prisoner

before the justice of the peace.

For that reason I think you ought to strike out "nearest

or most ac essible magistrate, " in line 7, having in mind that

the phrase "without unnecessary delay" in line 4 protects the

defendant against being carted several hundred miles.

Mr. Burns. How does it protect him, Mr. Holtzoff?

Mr. Hcltzoff. It says "without unnecessary delay."

Mr. Bu~rns. I know,but how does it protect him? What is

the sancti On of it for the defendant's right not to be held

unnecessar ly?

Mr. Holtzoff. Of course, the only sanction, and not a

very good one, would be an action for damages for false

imprisonment; but the same sanction would apply to the phrase

?nearest Or most accessible."
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You wculd be changing the existing practice in a detri-

mental way if you put in the words "nearest and most accessible"

and expect it to be followed.

The Chairman. Why shouldn't you state it in the rule as

you have argued it? He shall be taken to the nearest commis-

sioner that can be reached, and if not, to the nearest and most

accessible.I

Mr. B rns. Within a reasonable distance.

Mr. Holtzoff. I will be in favor of it.

The Chairman. Then you would have a rule which you might

reasonably expect the marshals to live up to.

Is that feasible, Judge, in your judgment?

Mr. McLellan. My experience is not enough to let me

answer the luestion, but I agree with the suggestion.

Mr. Burns: We do not undertake in any way to pass judg-

ment on what would be the effect on the defendant's rights of

unnecessary delay.

Mr. HoLtzoff. I think the only effect would be his right

to sue the Dfficer for false imprisonment.

Mr. Burns. Or possibly habeas corpus.

Mr. We hsler. There is another sanction. The officer

loses his m leage, under the statute. I do not know whether

that is folLowed or not.

Mr. HoLtzoff. Well, these rules will have the effect of

statutes, so that it will be basic justification for mileage.

Mr. Mc ellan. Why has not the chairman answered the whole

thing?

Mr. Holtzoff. I think he has.

The C lirman. We will ask the reporter to redraft this
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for us alon those lines, if there is no objection.

Mr. Wechsler. Does that direction encompass the case where

the arrest is with the warrant? We are back to the same problem

again.

As things stand now, if the arrest is with a warrant, the

man be taken before any magistrate.

Mr. Robinson. That would be inserted there in that first

sentence--the same provision.

Mr. Wechsler. That is, the procedure would be the same

whether it is with a warrant or without a warrant?

Mr. Rcbinson. The provision the chairman mentioned.

Mr. Wechsler. I think it should be the same whether it

is with or without a warrant.

0The Cbairman. In other words, it would apply to the first

and second sentences.

Is there anything further on (a)?

Mr. Seth. How about that delegation of power? A man

arrests a nan for another, for a felony in his presence. He

says he ca not go to the commissioner and he may turn him over

to another one to take him. That is dangerous.

Mr. Robinson. That is an existing provision, but I have

got to find where it is.

Mr. S th. I move that that next sentence be stricken out.

Mr. Wechsler. I second the motion.

Mr. Robinson. It arises this way. Suppose a private

individual has arrested a defendant for some offense in a

situation where the private individual has a right to make the

arrest, aný suppose in the arrest he is incapacitated from do-

ing anythi g more about it. He calls a passing policeman or
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sheriff to take charge of the prisoner. Why should the private

individual be required to be made to go to the magistrate to

file a chaige? Why can't he let the officer take care df him?

Mr. W chsler. That is not delegation.

Mr. Hc ltzoff. The officer may take physical possession of

the prison r, but how can the officer be expected to make an

oath to the charge?

2-2 Mr. Rcbinson. That is where we got into a discussion of

knowledge and information and belief.

Mr. Holtzoff. The officer may not even have information

and belief.

Mr. Robinson. Well, if the private individual tells him

all about it, he has some information about it.

Mr. Holtzoff. Yes, but suppose the officer does not

consider thD private individual a creditable person. Suppose

he does not know anything about his credibility.

Mr. Mc Lellan. May I ask Mr. Seth if the sentence he

suggests sh uld go out begins with the words "If it is

impossible"?

Mr. Se h. Yes. It is unnecessary.

Mr. Robinson. How is the problem met if it is impossible

for the person making the arrest to go ahead to the nearest

0magistrate and make the complaint? Wouldn't this make it

imperative that if the private person makes the arrest he must

follow it through all the way?

Mr. Seth. I would think that the private person would

turn him over to the first officer he came to, but he does not

delegate any authority then.

Mr. Wa te. I think this whole thing must be redrafted to
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bring our discussion down to an issue, because there seem to

be two distinct ideas in this one paragraph. One is the right

of a man to be taken before a magistrate promptly, and the

other is the obligation of somebody to file a complaint against

him. It se ems they will have to be dealt with separately.

It would be quite unnecessary, I would suppose, for the

man who made the arrest to take the man before a magistrate. It

might be very unwise for him to leave his place of duty while

he was doiný that, and yet at a later time it might be very

necessary for him to go around and make the complaint.

Couldn't we leave this to the committee to be reformulated,

so that those two ideas would be separate?

Mr. Holtzoff. I am under the impression that there is a

0 motion to s rike out that sentence. Perhaps we might dispose

of that.

Mr. Mc ellan. That was seconded.

Mr. Burns. The headnote of Rule 5 is not quite accurate,

since down to line 11 it deals with procedures prior to bring-

ing the def ndant before the commissioner or magistrate.

Mr. Ro inson. Is that true? The first sentence says that

the officer shall bring the man arrested before the magistrate.

Mr. Bu ns. It is prior to the proceedings. The title is

"Proceeding Before the Magistrate," not proceedings anterior,

but proceed ngs in front of.

Mr. Seasongood. Isn't that the way you start proceedings

before the ragistrate--by bringing the person before him?

Mr. Se h. "Proceeding after arrest," it should be.

Mr. Walte. "Proceedings after arrest" and then "proceed-

ings before magistrate."
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The Chairman. Let us see if we can clarify this situation.

We have a motion pending and seconded to strike out the sentence

beginning oil line 9 running through line 11. Is there any

discussion on that?

If not all those in favor of that motion, say "Aye."

Opposed, "N ." It is carried.

Next we have a question raised as to the title. Is there

any motion?

Mr. Ho tzoff. I move that we change the title so as to

read, "Proedings After Arrest."

Mr. Robinson. That will cover all the rest of the rules.

The Chairman. We have a five-page rule here which is

devoted sub3tantially to proceedings before the Commissioner.

Maybe we hal better hold that question of dealing with the title

of it until we deal with the whole five pages.

Now, the motion is made by Mr. Waite, and seconded, I

believe, th t Section (a) be referred back to the reporter for

redrafting, keeping in mind separation of the physical fact of

taking the fefendant in custody and the further fact of appear-

ing to make the complaint against him.

Mr. Wa te. If we strike out that sentence, as was just

done, then ýhat eliminates the complaint preceding, so I do not

0know that i4 need be redrafted, so I withdraw the motion.

Mr. Holtzoff. We still have to redraft it to embody your

suggestion, Mr. Chairman.

Mr. Burns. I suggest that 5 (a) down to "was arrested"

on line 9 b made a part of Rule 4.

Mr. Ho tzoff. That is a very long rule.

Mr. Youngquist. It is not as long as 5.
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The Chairman. Is that motion seconded?

Mr. Robinson. Seconded.

The Chairman. Are there any remarks?

All those in favor say "Aye." Opposed, "No." The motion

is carried.

Are th re any suggestions on the balance of Rule 5 (a)?

Mr. Wechsler. Lines 15 and 16, Mr. Chairman, the words

beginning with "also" toward the end of line 15: I move that

that go out to the end of the sentence and that there be

substituted for it the following words:

"Phat any statement made by him may be used against

him."

Mr. De n. I second it.

0Mr. Robinson. Would you consider an alternative, simply

adding that after the word "should"?

Mr. Wechsler. I do not see why the magistrate should

2-3 advise the accused that he may make a voluntary statement to

any person. It is inappropriate to the magistrate's duty,

which is to advise him of his rights.

Mr. Ho tzoff. I second Mr. Wechsler's motion.

The Chairman. I would like to ask, by point of informa-

tion, what as meant to be covered by the words that arein

question in Mr. Wechsler's motion.

Mr. Ro inson. Some of the hypocrisy that exists now when

you bring a man before a magistrate. Of course, it is common

knowledge t at he is questioned by officers--in fact, there

would not be any convictions in three-fourths of the cases

unless the efendant did talk. We all know that, as a matter

of fact.
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Mr. Ho-tzoff. He is not questioned before a magistrate.

Mr. Robinson. No, but he is being questioned probably

just after le has been to the magistrate.

Mr. HoLtzoff. No. He is questioned before.

Mr. Robinson. All right, before. This privilege against

self-incrimination is worked pretty hard to have the magistrate

say nothing to the accused except, "Now, you don't have to talk,"

or "Any sta ement you make may be used against you," without

saying to h m, "If you wish to say something in proper defense,"

without let ing him understand that he may if he wants to.

Mr. We hsler. He is told that he does not have to open his

mouth.

Mr. Robinson. It is just put in here for your considera-

tion, and I have no objection whatever, of course, to

Mr. Wechsler's suggestion, if that is the wish of the commit-

tee. I thi k that would take care of the situation.

The Chairman. Question: All those in favor of the motion

say "Aye." Opposed, "No." The motion is carried.

If the e is nothing further, we go on to 5 (b).

Mr. Medalie. May I point out that in 5 (b) there is a very

fundamental omission? There is no provision made for

admitting a defendant to bail or committing him pending the

examination The provision for commitment or bail is made

only where he defendant is held to answer. Where a defendant

has been br ught before a magistrate and the examination set

for a later date, he is entitled to bail, and then when he can

not give it he has to be committed.

Mr. Robinson. You do not think that will be understood

in line 25, "after postponement for a reasonable time"?
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Mr. Me alie. No.

Mr. Ro inson. Over in Rule 6 with reference to bail is

there no provision that covers it? If it is not taken care of,

of course i# will be taken care of.

Mr. Holltzoff. Line 26 refers only to postponements at

the defendant's request. I think we ought to have postpone-

ment's at the Government's request.

Mr. Rot inson. That has been stricken out, but line 26,

"at the defendant's request," should go out.

Mr. Ho.tzoff. Was that stricken out?

Mr. Robinson. We have not got to it yet.

The Chairman. Where would this bail provision begin?

Mr. Robinson. Either in this provision or the one with

reference tý bail, with a cross reference.

Mr. Meaalie. I think it should come in here: "His bail

or commitment pending examination."

Mr. Ho~tzoff. I think that ought to be covered in line 26.

Mr. Yo4ngquist. Does not Rule 6 apply to bail fixed by the

committing ¶agistrate? If that is so, since that is the rule

making the jail, should not we put it in there, rather than in

5?

Mr. Me4alie. No, because you have a provision with regard

0 to bail in R:ule 5, page 2:

"ýf it appears from the evidence that there is

probabIe cause to believe that an offense has been

committed and that the defendant has committed it, the

magistiate shall hold the defendant to answer and shall

commit him or admit him to bail."

That i the only provision with respect to committing the
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defendant or admitting him to bail. That is in Rule 5.

Mr. Holtzoff. There is another one on line 23, which

takes care if the other contingency. It seems to me that your

provision oaght to go in at either line 23 or line 26.

Mr. Me'alie. That seems to be the only omission in (b),

and instead of stopping now, suppose, with the other assignment

we have tak n, we rewrite that.

Mr. Ho tzoff. Yes. This is all part of the same rule.

The Chiirman. If there is no objection, that will be the

course.

Is there anything further on (b)?

Mr. Me aJie. At the top of page 2, line 28, "If it appears

from the ev dence," and line 32, "If it appears that there is

not probabl cause."

That w~rd "appears," as we found out from the other

analysis on the issuance of the warrant, involves two ways of

these things appearing. One is automatically and the other is

by the cons ience of the judicial officer being satisfied. I

am in favor of providing that the conscience of the judicial

officer shol ld be satisfied and should not be an autonomy.

Mr. Bur ns. I think that is the fair inference here, but

I do not th nk there should be any doubt about it.

0 Mr. Yo ngquist. I do not think it makes any difference.

It is up to the magistrate to determine whether there is

probable cause to him.

Mr. Medalie. If it appears that there is probable cause

to believe.

Mr. Ho tzoff. That means that the magistrate must find

that it so ppears.
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The Chairman. Let us put in, if there is any doubt about

it, "If it appears to the magistrate."

Mr. Meda~e. "If the magistrate is satisfied," or some such

similar language as in the model code.

The Chairman. I would not go so far as to say "satisfied,"

because some magistrates would never be satisfied.

Mr. Waite. Are we striking out "from the evidence"?

The Chairman. No. "If it appears to the magistrate from

the evidenc .'!

I suppose that applies again to line 32?

Mr. Medalie. Yes.

Mr. Holtzoff. You could shorten line 32 by striking out

line 32 and the first half of line 33 and saying, "otherwise

the magistrate shall discharge him."

Mr. Or ield. Is it clear from Section (b) that the

defendant can appear at the preliminary examination and testify?

Is he guaraateed that?

Mr. Burns. Doesn't it say that he may cross-examine

witnesses?

Mr. Or ield. I suppose it is implied there.

Mr. Seasongood. Is it clear that he can do that by

counsel?

Mr. Robinson. The general rules say he has a right to

counsel.

Mr. Seasongood. It says the defendant may cross-examine

the witness s.

Mr. Ho tzoff. That means counsel. We have a provision

later on that in every stage of the proceeding he shall be

entitled to be represented by counsel.
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Mr. Robinson. Rule 13.

Mr. Burns. Is there any necessity to have a cross

reference tio the determination of bail throughout? Suppose

you just said "admit him to bail" and said nothing about how

it is fixec?

Mr. Modalie. You are doing it throughout all the rules.

Mr. Wa ite. Mr. Chairman, before we drop (b), in draft

No. 3 there was a provision that the magistrate might interro-

gate the accused after informing him that he need not answer,

and that if he did answer, the answers might be used against

him, and the further provision that the magistrate shall also

inform him that his refusal to answer might be used against

him.

I notIce that was stricken out, and we argued it pretty

fully once before. I do not imagine there would be any value

in proposirg its reinstatement, but it does seem to me that

we ought tc have something in here getting away from the

anarchistic idea that the magistrate cannot even ask a question.

I would like to move that we add to (b) something to this

effect--I do not care about the precise language--:

"Whenever any person has been brought before a

magistrate and has been advised of his right to counsel

and tc a preliminary hearing as herein provided, the

magistrate may interrogate him concerning his participa-

tion in the alleged offense and concerning his activities

at the time thereof; but before so interrogating him the

magistrate shall inform the person that he is under no

obligation whatsoever to answer the questions, and that

if he does answer, his answers may be used in evidence
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against him.*

Then 1eave out any suggestion that his refusal to answer

might be used.

The Chairman. Is that seconded?

Mr. Orfjeld. Seconded.

The Chairman. Is there any discussion?

Mr. Burke. I do not quite understand the point that is

involved there, unless it is a change of that portion of Rule

5, lines 14, 15, 16, and 17.

Mr. Wa te. No. It comes up this way. On occasion the

magistrates, having informed the man that he need not answer

and that hiB answers may be used against him, have perhaps

incautiousl asked him questinns, and the man's answers have

in fact beea incriminating.

There ias been question in the courts whether those

admissions before the magistrate could be used in evidence.

The New Jer ey courts, if I remember rightly, have held they

can be used in evidence. One or two others have held that they,

could not b).

It has always seemed to me rather absurd, when a man

admitted sonething incriminating, after having been warned that

he need not do so, so that he is under no compulsion, and

2-5 having been warned that it might be used against him, tosay

that it can ot be used merely because it came out in answer to

a question of the magistrate.

Mr. Ho tzoff. My c mception, Mr. Chairman,--and I believe

it to be the general conception of the purpose of a proceeding

before a magistrate--is that it is merely to find out whether
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there is probable cause for holding the defendant. It is

really intended in the nature of protection of the defendant,

to make certain that he is not being committed to prison or

compelled to give bail without any probable cause.

I am strongly opposed to imposing another function on the

magistrate and making him an inquisitorial officer. I think a

good many ersons would feel -- and I think with some justifi-

cation -- that that is an unwarranted encroachment against the

right of self-incrimination.

From the standpoint of the prosecution, it would gain

nothing, because the average commissioner does not know the

details of the crime. He is not equipped to examine or interro-

gate the prisoner. You gain nothing from a practical stand-

point, so far as the prosecution is concerned, and a good many

people think that •ou unreasonably weaken one of the most

important rivileges of the Bill of Rights.

I urge that his motion not be adopted.

Mr. Waite. I would agree with you on your first proposi-

tion that the function of this proceeding is to determine the

quantum of evidence against the defendant. I would also agree

with you that we ought not to thrust upon the magistrate the

duty of interrogating. I have no suggestion of that sort.

0But is there any real reason why, after a man has been

warned, if the magistrate thinks he can learn something by

questions, he should not ask him? It is not a compulsion to

answer, because he has been warned that it is not necessary.

Why shouldn't the magistrate have the privilege of asking the

man questio s, just as police officers and everybody else have

a right to ask him?



Iiiii

25

Mr. Holtzoff. I think it is none of the magistrate'

business, a sense. The magistrate is a judicial officer.

He is neither a prosecuting officer nor an investigating

officer, and I do not think it would be wise to give him a

function to partake of the other two functions.

Mr. Waite. Isn't it just as much his duty to find out the

truth of the situation, if he can find it by asking questions

of the accused, as it is his duty to find out the truth by

asking the questions of the witness?

Mr. Hcltzoff. You might as well say that the judge at

the trial shall interrogate the defendant, with the privilege

to the defendant to refuse to answer.

Mr. Burns. It seems to me you do not settle this by

saying it •s a judicial function as against some other type of

function, tecause the judge can ask questions in probing him

at the trisl.

Mr. H ltzoff. He cannot ask questions of the defendant

unless he takes the witness stand.

Mr. Burns. Oh, yes, that is right.

Mr. Hcltzoff. But this proposition goes further,,as I

understand it. Even if the prisoner does not take the stand,

the magistzlate should have the privilege of interrogating the

0 witness, ard it is that feature that I think is objectionable.-

Mr. Ws ite. Since he is trying to find out whether there

is enough vidence, and if he warns the man that he is under

no obligation to answer, so that there is no compulsion, is

there any eal reason why, except a historical one, he should

not ask qu stions?

Mr. Y ungquist. The defendant may waive examination.
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Mr. Wa te. This would put him under no obligation to

answer questions.

Mr. Holtzoff. It is the duty of the prosecution to

produce sufficient evidence to warrant the magistrate to issue

,a warrant of probable cause.

Mr. Wa te. I see that, but I do not see any reason why

the magistrate should not be permitted, if he thinks it will

'ascertain the truthto ask the questions.

Mr. Youngquist. His duty begins only when the preliminary

examination is begun.

Mr. Dession. I am not sure of that. The magistrate does

not have to accept a waiver.

Mr. Yo quist. That is true, but, at any rate, his duty

0,of determining whether there is probable cause begins only with

the beginning of the preliminary hearing. Suppose he refuses

to accept the waiver?

Mr. Dession. As I understand it, Mr. Waite's question is

not whether that is the way it is now. I think it is clear that

is the way it is now. But should it remain that way?

Mr. You gquist. I think it should, considering the func-

ticnof the committing magistrate.

Mr. Bu s. Isn't the committing magistrate a device for

Sthe protection of the defendant?

Mr. Des ion. Yes.

Mr. Burns. He may waive it. It seems to me if he does

not waive it it may be a great temptation to an aggressive

committing magistrate to turn his function from that of an

impartial tribunal seeking to find probable cause to a prosecutoi

seeking to make a case for the Government.
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Mr. UoLtzoff. You will find publicity seeking magistrates

sending for reporters in a case that might attract public

interest ani conducting an interrogation of the defendant. I

do not think it is fair to the defendant, and I do not think

it will help the prosecution's case.

Mr. Waite. If you leave out the sending for reporters, I

do not see why the magistrate cannot do it. I agree it is not

his functioa to do it. I suggest that we should change it in

the interest of ascertaining the truth and the effectuation of

justice.

Mr. Yoaugquist. Wouldn't you be expanding his duties to

those of an investigativeofficer?

Mr. Waite. I would not be expanding his duties at all.

WI would be expanding his privilege perhaps to that of an

investigating officer, yes. It has been demonstrated time and

6' time again that when the magistrate does ask questions he often-

times gets he truth in the answers, when at a later date the

truth does aot come out.

Mr. Yoangquist. In view of the fact that we have been

complaining so much of the administrative agencies lately, that

they have c mbined the functions of investigator, prosecutor,

and judge, I think it would be inappropriate for us to combine

those functions here; but beyond that, it seems to me that,

after all, if there is a preliminary hearing and the magistrate

then sits as a judicialofficer, I do not think he should even

be given the privilege to act in an investigative or even

prosecutive if that is the word, character, such as by interroj
'Iii

gating the defendant before the preliminary hearing.

I think it would create a great danger to the adoption of
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these rules if we put that in, because those opposed to it

would say t at we are sniping at the rights of the defendant,

and you cou d make a fine oration about the poor defendant

being brou t before the magistrate, flanked on either side by

armed policaman, and a judge in a black robe before him firing

questions a him. What could a poor fellow do?

Mr. Waite. I am inclined to think that a better talker

than I am c uld make a fine oration on the other side.

As far as the matter of adoption is concerned, my idea is

that we ought to put through what we regard as the best rules,

regardless Df what lawyers may want.

My impression is that it would be helpful if it is adopted,

because it 'ill show that we have realized the progress of

* conditions and the necessity for such adoption.

Mr. Burns. Under present conditions the committing

magistrate Crequently conducts examinations of witnesses

produced by the Government.

Mr. Holtzoff. Yes.

Mr. Burns. And frequently, when the defendant takes the

stand to sh w that there is no probable cause and to show that

he should not be charged, the magistrate is then free to ask

questions.

Mr. Ho tzoff. Yes, but 99 times out of a hundred the

defendant d es not take the stand before a magistrate, and I

should hate to see the magistrate clothed with authority to

interrogate the defendant if the defendant does not take the

stand.

Mr.Burns. Isn't that such a broad change in policy, such

a radical c ange in policy, that it ought not to be undertaken
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by this committee?

Mr. Hcltzoff. I certainly think so. It would introduce

the French inquisitorial procedure into our practice, which is

foreign to our ideals. Maybe the French system is the best.

I do not know.

Mr. Dession. This would not be the same.

Mr. Medalie. The interrogating officers are trained and

skilled fot that work and give it all their time.

Mr. D ssion. There is another difference. There is no

privilege nder the French system. A man can be kept coming

back for a year. The real abuse in France is not the fact that

a man is questioned; the abuse is that sometimes a magistrate

takes a yesr to conclude his investigation, and the man is in

jail waiting for him all the time.

There is another thing here. Apart from the merits of

this particular approach, to which I am rather sympathetic, it

does bring up a problem that I do not think we have dealt with

in any satisfactory way, and that is the whole problem of

arranging for the questioning of an accused. At the present

time you say it is an investigative function; it is for the

police officers. We say here he is to be brought, without any

unnecessary delay, right after arrest, before a magistrate.

Is this supposed to be a good excuse for delay?

Mr. Holtzoff. No.

Mr. Dession. Well, we are weaseling on it.

Mr. Wechsler. When is the accused to be interrogated by

the prosecutive officers, or are we merely putting this in on

the expectation that it will not be followed, as the existing

law is not followed?
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Mr. Youngquist. In what respect is the existing law not

followed?

Mr. We hsler. With respect to taking the arrested person

immediately before a magistrate.

Mr. Ho tzoff. I think the existing law is generally

followed.

Mr. We ýhsler. When is a man interrogated by the F.B.I.,

then?

Mr. Ho tzoff. If he is arrested in the evening, he can be

brought to ourt the next morning. If he is arrested Saturday

evening, he cannot be brought to court until Monday morning.

Mr. De sion. Suppose he is arrested on Monday morning at

10:30.

Mr. Ho tzoff. If he is arrested Monday morning at 10:30,

he will be 'rought before a commissioner.

Mr. Dession. Even if it was Barker, the suspected kidnaper?

You would rish him on to court?

Mr. Youngquist. We have a sheriff up in northwestern

Minnesota. When he arrested an accused, if he got a statement

or a confession at all, he got it on the drive from the place

of arrest to the jail to the magistrate. That is when he is

most likely to do his talking.

Mr. HQotzoff. I donot think as a matter of practice there

are any violations of the existing law, because there are

intervals that are reasonable between the time of arrest and

the time of appearing before the magistrate.

Mr. We hsler. The existing law does not contemplate that

during conywnient intervals the man will be interrogated by

prosecutors then?
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Mr. Holtzoff. The law does not contemplate that a man

Mr. Wechsler. I am not sure about that.

Mr. Dession. The opportunity to question is an accident

O a of time and not present at all times.

Mr. De n. That explains a large number of Saturday night

arrests.

Mr. Ho tzoff. No question about that.

The Ch irman. Yo~u'ha ve heard Mr. Waite's question. All

those in favor say "Aye." Opposed, "No."

7 I am i doubt. All those in favor make a show of hands.

Five. Oppo ed. Nine. The motion is lost.

Mr. De3sion. May I raise one other question, going back a

0 little ahead of that? I see that waiver of a preliminary

examination is a right of the defendant, as we have it written.

As I unders and it, that is probably the existing law, but I am

not sure.

Now, ane there any situations where he would not be allowed

to waive, even though he is proceeding to waive? In other

words, does the Government have an interest in having a prelim-

inary examination in any situation?

Mr. Robinson. I have never found any suggestion of it in

0the cases.

Mr. Dession. I do not recall any cases where the Govern-

ment has asked for it.

Mr. Me lie. The Government has accomplished all it wants

to when the man is held to answer. He is either in jail or on

bail, awaiting the return of the grand jury or the filing of an

information by the United States Attorney.
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Mr. Yo ngquist. One purpose of the device of a preliminary

hearing is ror the Government to get its witnesses committed

by their testimony. I am merely suggesting that as a possible

reason for having a preliminary hearing. In some States that

. is taken ca re of by giving the magistrate the power to call any

witnesses a the request of the prosecuting officer and having

them interr gated on the particular subject, so that the same

purpose is served. That is not so under the Federal law, so

far as I kn w.

Mr. Robinson. We have that request made now. Do you

think we sh uld incorporate a provision of that sort, that the

prosecuting officer be given the power to recall witnesses?

They use it in New York; they use it here.

They yve a notice which looks a good deal like a subpoena.

By sending that to the man the United States Attorney wishes tol

consult ,r liscuss a case with, they bring him in.

Mr. Ho Ltzoff. I think that is a different point from the

one Mr. Yo igquist was speaking of.

Mr. Youngquist. No; I was speaking of the two. I was

speaking of what the purpose of the preliminary hearing against

the wish of the defendant might be, and, as an alternative,

the provision that is found in the statutes of some States in-

Ostructing t Pe magistrate, at the request of the prosecuting

officer, to examine witnesses. I have used that latter

instance.

Mr. Bu ns. Does anyone know of instances where, in spite

of a waiver by the defendant, the Government was able to hold

a preliminary hearing.

Mr. Youngquist. I do not know of any.



33

Mr. Burns. I think the Government has adapted the

procedure of a preliminary examination to its ends byhaving

witnesses produced by subpoena and then having them put under

bond for their appearance, or sometimes put in jail; and some

of the prosecutors I have known of have used the device of

preliminary ex nmination to have government witnesses identify

the defendant. But that ought not to make any less valid the

theory whica is found in the cases and in practice that the

preliminary examination is for the protection of the defendant

and he may waive it.

Mr. Or ield. Section 40 of the model code gives the

prosecution an absolute right to the preliminary examination.

Section 40, subsection 2, provides:

"Notwithstanding waiver of examination by the

defendint, however, the magistrate, on his own motion,

may, o on the demand of the prosecuting attorney shall,

examine the witnesses for the State and havetheir testimony

reduced to writing or taken in shorthand by a stenographer

and tr nscribed. After hearing the testimony, if it

appears that there is no probable cause to believe the

defendant guilty of any offense, the magistrate shall

order that he be discharged."

Mr. Yo ngquist. I do not think we ought to have what

amounts to an examination of witnesses for the purposes of the

prosectuion tied in to a preliminary hearing, the purpose of

which is to determine whether there is probable cause for

holding the defendant.

If we re going to do it, I think we ought to be frank
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about it and provide an independent procedure for the calling

in of witnesses in cases where the defendant waives preliminary

examination

Mr. Robinson. That is comparable, of course, to what is

done in the grand jury. A grand jury is called and the power

of subpoena is lost. Prosecuting attorneys examine witnesses

in the grand jury room. There again it is a device that we

might well onsider supplanting some direct proceeding. The

United Stat,-s Attorney here, Mr. Curran, and his assistants,

Mr. Margolius,and Mr. McCarthy, are quite willing to have that

considered a possibility. I am pleased to prepare a submission

of that kind.

The Chairman. Have we any motion?

0 Mr. Dession. I move that the section dealing with that

be amended o permit the Government to hold a preliminary

hearing, no withstanding waiver by the defendant.

Mr. Medalie. On that occasion. Otherwise he can hold

grand jury hearings--

Mr. Dession. I mean simply to hold a preliminary hearing.

Maxson
fls

2:45

0
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MAXON
glbsn
fls Mr. Medalie. That is, the defendant is brought in before
Cinci
2:45 a magistrate for examination.

pm
Mr. DEssion. That is right. He wants to waive.

Mr. MNdalie. "Nevertheless," the district attorney says,

"I want my witnesses examined now."

Mr. D ssion. That is right. Maybe they are hostile;

maybe they would not make affidavits. He wants to see what

they will say under oath specifically.

Mr. M dalie. The district attorney has controlled that.

Mr. S asongood. And the way you have it here in this line

it says, " if the defendant does not waive a preliminary exami-

nation the magistrate shall proceed."

Mr. MNdalie. But I mean that the proposal is that where

the district attorney wants to proceed to take those deposi-

tions, even though the defendant has waived, on that occasion

he may do it, but he will know whether or not it is a useful

thing to dc, not like when you get over comfortable.

Mr. DEssion. No, ordinarily he will not do it, I admit.

Mr. Hcltzoff. Very rarely that was not done.

Mr. Weite. He does not have to do it. All he has to do

is issue a grand jury subpoena, even when the grand jury is

not used.

Mr. H pltzoff. We have taken the position, with the

United States attorney on one occasion, that he may not issue

a grand july subpoena except when a grand jury is in session.

Mr. W ite. That practice is not desirable, no.

Mr. Medalie. It is the law, of course.

Mr. Hcoltzoff. It is the law, and we have reprimanded or

rebuked the United States attorney, at one time, for issuing
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a grand jury subpoena when the grand jury was not in session.

Mr. Medalie. Where do you get the power to reprimand or

rebuke the nited States attorneys, who are Presidential

appointees, and not me, et cetera?

Mr. Hcltzoff. Well, the statute provides that Justice

attorneys shall supervise the activities of the United States

attorneys.

Mr. Medalie. Of course I can understand.

Mr. Hcltzoff. And when I say "we" I mean the Department

of Justice that rebuked the United States attorney.

Mr. Medalie. All right. There is a new breed of United

States attorneys. Just leave that to us.

Mr. Hcltzoff. The Department of Justice rebuked the

United States attorney for using the grand jury subpoena when

the grand ury was not in session.

Mr. M Lellan. Was that motion seconded?

The Chairman. I do not know.

Mr. Wechsler. I second it.

The Chairman. Seconded.

Mr. W ite. Now, what is the motion?

The Chairman. Mr. Dession's motion is, in effect, that

this section (b) be rewritten and provide for a preliminary

examinatio• even where the defendant waives it.

Mr. S asongood. Permits it.

Mr. M dalie. With this sentence in, it is very easy.

The Chairman. That is his proposal.

Mr. D ssion. If either the Government or the magistrate

desires it

Mr. S asongood. Do you have to have the magistrate? Is
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it not enough for the Government?

Mr. De ssion. I do not feel strongly on that. With the

Government, then. This is in Rule 5 (b).

Mr. Seth. I think it should be "request of the United

States attcrney only."

The Chairman. Do you accept that as an amendment?

Mr. Dl ssion. Yes.

The C1airman. Is there discussion on the motion further?

(There was no response.)

The Chairman. All those in favor of the motion say "Aye."

Opposed, "Do."

Let me get it, then. Those in favor of the motion, show

your hands Nine. Carried.

Mr. Yc ungquist. Mr. Chairman, I assume, referring back

to that, t t the provisions should be guarded so that the

hearings hE ld as a preliminary hearing would be held properly.

Mr. D ssion. Oh, yes.

Mr. Youngquist. And in the presence of the defendant if

he chooses to be present. I was doubtful about the vote, but

assuming that those safeguards would be thrown about the pro-

ceeding I oted "Aye."

Mr. Medalie. That means also the "cross" is in.

Mr. Youngquist. Yes.

Mr. Dassion. Yes.

Mr. M dalie. There cannot be any objection to that, be-

cause the purpose is to find out and nail down the truth.

Mr. Dssion. Yes, to sift the case before it goes

further.

Mr. B •ns. Would you carry it further and put a prohibi-
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tion on the United States attorney's investigating, examining,

any witnesses in any other fashion?

Mr. De sion. I do not think I would want to do that un-

less we make some such change as the one Mr. Waite had in mind,

because at the present time we believe any type of investigat-

ing officer can question a revenue agent of the Alcohol Tax

Unit or the F.B.I. As long as they can do it I do not know

any good reason to prevent a United States attorney from doing

it, or his office. I would trust him more than any of the

others.

Mr. Yo gquist. Mr. Chairman, while we are on the same

subject may I revert to line 28 of Rule 5? I think we are

right there now.

2 The Chiirman. Yes.

Mr. Yo gquist. And suggest the use of language that

appears in the third tentative draft, so it would read, "If

from the evidence it appears to the magistrate that there is

probable caase." I think that reads a little bit more smoothly.

Mr. Holtzoff. You mean shift the words around?

Mr. Yoangquist. Yes. "If from the evidence it appears

to the magistrate that there is probable cause."

The Chairman. Very good.

Mr. Holtzoff. Mr. Chairman, in line 34, while we are on

this subsection, just an item there: I think the word "when"

ought to be changed to "after".

Mr. Longsdorf. In what line is that?

Mr. Meialie. 34.

Mr. Rooinson. Line 37 I think might well go out there.

The papers ,n the case would include a copy of the order
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discharging or holding the defendant.

The Chairman. Right. 37 is deleted.

All right. Section (c)(1).

to
Mr. Wechsler. Mr. Chairman, before we go/section (c) I

am curious to know whether the vote on Professor Waitets

motion constitutes the judgment of the Committee that we ought

not to do anything on the whole subject of regularizing or

regulating interrogation. You may recall that at an earlier

session there was a proposal by Judge Crane, which I am advised

is still under advisement, although it does not appear in this

draft; and there was some discussion of it at that time. I do

not believe that there is anything before us that we could act

on at this time, but I do believe that unless the Committee is

determined to forego looking into that subject some work should

be done upon it.

And sc, to bring the matter to a head, I might move that

that question be referred to the Reporter for consideration

and submission to the Court.

Mr. Hcltzoff. I should like to ask a question of Mr.

Wechsler, or rather make a suggestion: It seems to me that

that would be beyond the scope either of the jurisdiction of

this Committee or even of the rule-making power under the

* enabling act, because the enabling act and the charter of this

Committee, so to speak, relates to rules of procedure in

district ccurts and before United States commissioners. Now,

administratively interrogations are no part either of the court

procedure cr of the procedure before United States commissioners.

Mr. Wechsler. You remember, Judge Crane avoided that

problem entirely by casting his proposal in terms of the rule
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of evidence, which is clearly within the jurisdiction of the

Oourt.

Mr. H ltzoff. Oh, yes.

Mr. Wechsler. And within the jurisdiction of this Commit-

S tee for recommendation to the Court. The proposal, as I recol-

lect it, w s that no statement made by the defendant should be

admissible in evidence unless it had been taken in a designated

way.

Mr. Brns. That would involve--
I It

Mr. Wechsler: (interposing) -- getting into/, if we want

to get into it.

Mr. Burns. That would involve inferentially repeal of

practically all the administrative statutes of the last 7 or

08 years that have conferred upon administrative bodies powers

of interrogation and investigation. I have in mind the various

acts that the Securities and Exchange Commission administers

whereby they can compel answers under oath to written question-

naires, or they can hold hearings which are in the nature of

grand jury investigations and require the production of records

and the presence of witnesses, and they are empowered to compel

answers and avoid the privilege against self-incrimination by

virtue of t e generally accepted statutory method. Now, are

*we prepared to formalize and regularize the diverse methods

used by these agencies in getting at facts?

Mr. Wechsler. Judge Cranets proposal, Judge Burns, was

limited to fefendants in custody, so I do not think that it

touches that.

Mr. HoLtzoff. Limited to defendants in custody. I see no

objection t) facing the problem frankly. It seems to me that
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the defendant in custody is fully protected by the rule against

duress and inducement. No, I think that it would not be satis-

factory, and it certainly will not help the innocent--and that

is what the privileges are for--it will not help the innocent,

to provide that any statement that the defendant may make to a

police officer or law enforcement officer shall not be admis-

sible against him unless it is made before a magistrate. I

remember that Judge Crane made that proposal. That rule of

evidence was never enforced by the court of which Judge Crane

was chief udge.

Mr. W chsler. It never was the law of New York.

Mr. Hcltzoff. No, but I suppose the Court of Appeals

had the po er to make it law if they so chose.

Mr. Wechsler. They never had the rule-making power.

Mr. Holtzoff. No. I mean that sort of thing could be

case law, suppose. I think it would be very unwise.

Mr. W chsler. I think that is the weak part of your

argument, y the way.

Mr. Holtzoff. I see the case law made in a more ade-

quate fashion than that would have been. I am strongly op-

posed to ay prohibition against interrogation by arresting

officers, subject to the existing limitations, which suffi-

ciently sa eguard the accused.

I think we also ought to bear in mind this, from the

3 practical standpoint: I suppose those who advocate such a

proposal have in mind the third degree practices. Third degree

practices undoubtedly exist on the part of local officers.

Even the Wickersham commission protected federal officers who

had been indulging in third degree practices.
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Mr. Medalie. An erroneous decision.

Mr. Holtzoff. What?

Mr. Me alie. An erroneous finding.

Mr. Holtzoff. I do not think that is so.

Mr. Medalie. They had specific evidence it was being done

by the Secret Service in my district, and I had to have it

stopped by unjustified means.

Mr. Hcltzoff. You mean in counterfeiting cases?

Mr. Medalie. Yes.

Mr. Hcltzoff. I do not think the Secret Service is in-

dulging in it any more.

Mr. Medalie. The Wickersham commission, you know, came at

a time when the practice was on.

Mr. Hcltzoff. I do not think it will promote the adminis-

tration of justice by just clamping down on interrogation by

police officers, and it will not help the innocent.

Mr. Wechsler. I do not think the idea is to clamp down

on interro ation by police officers if the process of interro-

gation is reasonable or necessary. The question is whether it

shall be under any supervision or whether it shall be, as at

present, under no supervision. Now, it does seem to me that

you have a strange paradox in the whole legal system when you

refuse, on the one hand, as modest a proposal as that made by

Professor aite in granting investigatorial power, although the

defendant las a choice not to answer and is specifically warned

by a quasi-judicial officer that he need not answer, and at the

same time lave complete freedom for anybody connected with the

investigatIve phase of the prosecution to interrogate him at

any time hE can get to him, either before he brings him before
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a magistrate if he made the arrest, since the sanctions are

weak for failure to bring before a magistrate immediately, or

even after ie has been held, has been committed, if he can get

access to him in the jail. I refuse to believe that there is

not a pattern there that is subject to some reasonable regula-

tion that will preserve the legitimate interests and right of

the Governent to investigate and the protection of the defend-

ant against improper interrogation.

Mr. Waite. Am I right that your proposal would not neces-

sarily del the interrogation until this formal preliminary

hearing?

The Chairman. Your proposition now is that a rule be

drafted to that end or solution?

Mr. Wechsler. Unquestionably, yes. I am not prejudging

what the rule should be, Mr. Chairman. It just seems to me

that we ha~e skipped this whole subject and I think have skipped

it pretty much because of the feeling that it is not anything

that is easy to talk about: it is a subject that is almost

taboo. And I do not think it is taboo. I agree with Mr.

Holtzoff that it is something that ought to be faced openly,

and I thinR it would be a healthy thing to have considered

what methods of interrogation are appropriate and what are not;

and I believe that so far as our jurisdiction is concerned we

reach it either because the defendant is in custody or because

it might bel approached through the drafting of a rule of

evidence that Judge Crane proposed. I might conclude after

study that the problem be left where it is, but I hate to see

us submit a set of rules to the Court that do nothing about

the problem
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Mr. Robinson. Really we have done a lot of work on it,

Mr. Wechsler, and there has been a lot of discussion on it, you

know, and it was quite thoroughly discussed the last time; and

it seems to me--this is my conclusion, speaking for myself

only--that the alternative is: either accept Mr. Waite's pro-

posal as it was on our previous draft with full force, or the

present system, not try to work out a compromise between the

two. You remember as a practicing lawyer--and when I am

4 defending I do it, and when you are defending you will do it--

he will tell a client, a defendant, "Now do not talk. If you

are asked any question about this matter simply do not talk.

Whether you are before a magistrate or whether you are some-

where else, just do not tell them a thing. They cannot make

you talk, and on the trial they have to prove their case with-

out your talking," and so on. You have that situation. There

is no use of trying to finesse it somehow so that a man will

talk and you will get information out of him without somehow

going not strictly according to rules that you may write in a

book about it.

Mr. Waite. Mr. Robinson, I sent you a copy of a Law

Review article by Kauper.

Mr. Rcbinson. A very excellent article.

Mr. Waite. You remember he suggested something that might

be intermediate between the police interrogation and this more

formal preliminary hearing. If I remember rightly he provided

that the man should be interrogated promptly and without the

services of a lawyer to tell him what to say, but interrogated

by an authorized agent rather than by the unauthorized police.

You consid red that, did you?
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Mr. Robinson. Yes, but there you deprive him of counsel,

do you not?

Mr. Waite. Oh, yes.

Mr. Robinson. And this complements the second provision,

which you have just said we were utterly unwilling to accept,

namely, that on the trial it be possible for the Government to

introduce evidence that such and such a question was asked of

this defendant and that he refused to answer.

Mr. Waite. Yes.

Mr. Hcltzoff. I do not think, under the guise of the rule

of evidenceý or in any other manner, even if we have technical

jurisdiction under the guise of the rule of evidence, that this

Committee should attempt to regulate the administrative activi-

ties of la• enforcement officers and other administrative

officers.

The Clairman. I do not quite see that, because we are

concerned Irimarily, I take it, with seeing that justice is

done on bo h sides, and that would be a means of doing it.

As a mattei of procedure I think we might make it our juris-

diction.

Mr. Waite. Mr. Chairman, I think Mr. Wechsler's motion

was not seconded. I should like to second it and vote in favor

of it, ever though when the proposal is made I may violently

react against it.

The C1-airman. You have heard the motion, duly seconded.

Is there any further discussion?

Mr. Dession. Just one point there. There are perhaps

other approaches to this thing besides the evidential one and

Mr. Waite' . Conceivably it might be the duty of the
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magistrate, when a man is brought in, to require some kind of

report undo oath from the arresting officer as to time of

arrest, whe e he has been in the meantime, whether he has been

arrested, i so where and by whom, and let that be a matter of

record.

Mr. Hol tzoff. How does that become a part of the criminal

proceedings'

Mr. De n. Proceeding before a commissioner.

Mr. Holtzoff. What before a magistrate would require it?

Mr. Dession. If this was something the commissioner was

supposed to do on the occasion of a man being brought in to

him, I gues it would become part of the procedure.

Mr. Ro inson. I should like to say one more sentence on

*this matteri going clear down to the roots of it. The big

trouble is the question whether or not the privilege against self-

incrimination is workable in the shape it is now in. Dean McCorm.-

ick of the University of Texas a few weeks ago made an address

raising the question that bears on avoidance of the privilege

against self-incrimination, and as rapidly as it might become

evident to us we will be willing to amend our constitutions;

but that is another thing, and certainly it is beyond our

jurisdictio to proceed toward putting our weight against self-

O incriminati •n as found in the Constitution. In neither way can

you meet the deep-rooted difficulties that are due to an effort

to apply that privilege to our present practical problems of

law administ ration.

Mr. Deosion. Well, we were trying to take that into

account, Mr. Robinson, and my proposal would be both apparently

and really esigned to strengthen this privilege rather than
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not to. I would simply be requiring a report from the arrest-

ing officer on just what has happened since the man was first

taken into custody. What I have in mind is this: I think that

when a duress question is raised at a trial and again on appeal

more often than not the appellate court has no way of finding

out what the truth is. You have conflicting testimony. Judge

Crane in open court, I recall, one time decided that maybe on

the Mummiani case things were not as they should have been.

They reversed. Mummiani then apologized to the police for

saying the things he had said about them. That seemed to be a

little hard on the Court of Appeals.

Mr. Waite. He remarked, if I remember, "Well, a man has

got to have some kind of a defense."

Mr. Dession. Yes. I do not think the remedies we have

for this thing are practical, and I am not a bit optimistic

about finding an ideal solution. Even with a French examining

magistrate you have a third degree, only there is a slang word

5 Ifor it in France, but I do think we might improve this situa-

tion a little bit.

Mr. Holtzoff. I call for the question.

The Chairman. You have heard the motion, All those in

favor say "Aye." Opposed, "No."

. Those in favor, show your hands. Opposed.

Mr. Robinson. I would like to see the motion carried on

the condition that Mr. Wechsler give us the benefit of his

views on it and make us a draft on it so we can just see

specifically what he has in mind. I would vote for it on the

condition that that could come before this Committee for its

considerat ion.
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The Ch irman. I think it is a very important subject.

Would you dD that?

Mr. We hsler. Yes.

The Ch .irman. That is fine.

Mr. Seasongood. That means that we shall not finish at

this session, does it not?

The Chairman. Oh, no. Professor Wechsler has been in

that field before today.

Mr. Wechsler. I am not saying that I have pursued the

initial problem to its conclusion.

Mr. Se songood. Is it proper to ask if this is supposed

to be a final meeting?

The Chairman. I think we can tell that better when we

*come to the end.

Mr. Burns. I should like to get an expression of senti-

ment about a proposal on the assumption that we, the Committee,

have the power to issue a rule that any statement made by a

defendant after he is arrested shall not be admissible against

him at the trial.

Mr. Robinson. We had that up on a previous draft, you

know.

Mr. Burns. Has there been anything recent?

Mr. Rcbinson. There is a statute on that.

Mr. Seth. Do you mean while he is in custody?

Mr. Burns. While he is in custody.

Mr. Hcltzoff. What would be the purpose of such a pro-

posal, Mr. Burns? Would it not be a shield to the guilty and

no help to the innocent?

Mr. Burns. Of course, if I thought that, I should not
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advance it.

Mr. Holtzoff. But let me put it the other way: I mean it

seems to me it would be a shield to the guilty rather than a

help to the innocent.

4Mr. Burns. My feeling is that the prosecutor has made

his case prior to the arrest and that in the case of a hardened

criminal he gets no help because the criminal's first reaction

is, "See my lawyer," and, "I am not talking." Now, in the case

of a nonprofessional the Government has a great advantage be-

cause of th atmosphere of duress that, no matter how nice the

surroundings are, is always present in the case of custody.

So it seems to me that the innocent will be protected and the

guilty will not have any great advantage.

Mr. Hcltzoff. It seems to me that that is coddling the

defendant a little too much, for this reason: You say that the

professional criminal will say, "I am not talking. See my

lawyer." Well, that is not always the case. But even if it

were the case, you have the less hardened criminal who perhaps

does not resort to that subterfuge or to that expedient. It

seems to me that you would deprive the enforcement of the law

of a very important weapon.

I was reading the other day an opinion of Justice Holmes

in which he observed that under our modern practice it is much

more likely that the guilty will escape than that the innocent

will suffer. Coming from Justice Holmes that was, I thought,

a rather important statement.

Mr. Ycungquist. Would not Mr. Burns' suggestion be

covered by the proposal that Mr. Wechsler is to submit?

The Chairman. I should think so.
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Mr. We hsler. It would be helpful, however, to me, Mr.

Chairman, t have some discussion of it by the Committee.

Wrr. Ro4inson: I would refer Mr. Burns to Rule 20 of the

third tentative draft, line 32, as mailed to you. That had a

provision tiat no confession made to an officer shall be ad-

mitted in e idence unless the defendant has first been taken

before a magistrate, as provided here.

Mr. HoýLtzoff. Well, that was not passed upon, Mr. Robinson.

Mr. Robinson. No, but it was considered.

Mr. Holtzoff. No, it was not. You mean it was suggested

by one member of the Committee. It was never considered by the

Committee. 1

Mr. Robinson. Oh, no, but that is a proposal, Mr. Burns,

for consideration.

Mr. Den,. As I understand, Mr. Chairman, Mr. Burns'

proposal is even broader than that proposal which you just read

dealing with confessions. He would make it apply as well to

all admissions of statements of the accused.

Mr. Burns. That is quite right, Mr. Dean.

Mr. Desn. I should like to throw one little bit in if

you will no hold it too much against me, and that is this

observation When Mr. Robinson was pointing out a moment ago

Ohe made the deduction, I believe, that if you required that no

confession would be admitted unless it was made before a

magistrate )f some kind the men would not make these confes-

sions befor magistrates. That is the fear, is it not?

Mr. HoL tzoff. For the magistrates have not the skill in

6 interrogatiig that a trained investigator has.

Mr. De n. No, I am not thinking of the interrogation by
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the magistr te, but the confession filed in the presence of the

magistrate d signed by the accused. Now, if you had such a

rule as that, I am not so sure that it would result in their
I

not signing so many confessions.

Mr. Ho tzoff. You mean the signature to the confession,

not the interrogation?

Mr. Dean. That is right. In other words, some kind of

a guarantee that it was in the light; that is all.

Mr. Ho4tzoff. What advantage would anybody get by having

a written c~onfession taken before a magistrate after it was

made and having it subscribed in his presence?

Mr. Dean. The only advantage would be this: that you

would have a guarantee that it was not taken under duress; you

would also have the guarantee that it was taken or made by a

man who ha the advice of counsel.

Mr. Hcltzoff. You mean that he would have advice of coun-

sel before e signs it before a magistrate?

Mr. Dean. Otherwise, you see, the whole objection to it,

it seems tc me, proceeds on the assumption that if he had had

the right to counsel you would never have the confession.

Mr. Hcltzoff. Well, no.

Mr. Dean. Therefore you only get the confession when the

man is wit out counsel.

Mr. Hcltzoff. Now let us get this from a practical stand-

point. The man is interrogated by an F.B.I. agent or by an

Alcohol Ta2 agent, as the case may be, and he makes a confes-

sion, and hey write out his confession; and then you say he

should not sign the confession until he is brought before a

magistrate By the time he is brought before a magistrate he
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gets a lawyer, and the lawyer says, "I instruct you not to

sign that confession," and then the confession will never be

signed. No , as a practical proposition, is that not the result

that will be reached by such a course?

Mr. De . I think you would have a certain percentage of

that, but you would have the guarantee that none of them was

secured und .r duress. And duress is a very difficult thing to

prove. Assinning that it exists, it is extremely difficult to

prove.

Mr. Holtzoff. No, it is not, because we know that juries

are always prone to accept stories of duress on the part of

prisoners, ad sometimes, as in the case, for instance, that

Judge Dession just mentioned, police officers are practically

convicted of duress unjustly on such a statement.

Mr. DeAn. I think that has happened.

Mr. De sion. That sometimes happens.

Mr. Holtzoff. Yes.

Mr. Dession. And the opposite sometimes happens. It is

very hard tD tell.

The Chairman. Have we a motion before us?

Mr. Dean. Simply to include this broader subject, is it

not, in Mr. Wechsler's motion?

The C airman. Yes. There was no motion before us, as I

recall. If there is no motion I think we should proceed to

section (c).

Mr. Robinson. I should say a word by way of introduction

to section (c). You see, following the instructions of the

Committee as best we could, we have tried to follow through in

this Rule 5 a proceeding before the United States commissioner
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or other magistrate, first taking up in (a) the bringing of the

I defendant before the magistrate and the proper preservation of

the rights of the defendant, under (a).

Then, b) preliminary examination before the magistrate,

usually wit the idea of committing the defendant for the

action of some higher court.

And no in (c) we come to trial of offenses by United

States coma ssioners. (c) is based on the rules of procedure

for trials before commissioners, as promulgated by the Supreme

Court on January 6, 1 9 4I, and as found in 18 U.S.C.A., follow-

ing 576a.

Taking those rules, the effort has beqn made here to

incorporate those rules as a code of procedure following some-

*what the outline and style of expression of the rest of our

rules. Therefore you will see that the problem in connection

with this iacorporation is much the same as our problem in

1 connection with the incorporation of rules of criminal appeals.

In both cases the advantage of such incorporation is the idea

of having a unified set of.rules, complete from beginning to

end of a criminal proceeding. The disadvantage with respect toI

this provision, namely (c), and also with respect to our crimi-

nal rules, is, of course, that the Supreme Court's power to

promulgate rules under these two heads is not restricted as it

is with respect to promulgating rules under the statute under

which we are acting, that is, the chief statute under which we

are acting,

7 1 In otter words, the Supreme Court's power to prescribe

rules for trial of offenses by United States commissioners

and to precribe rules governing criminal appeals is such
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that the rul s are so prescribed as not to be submitted to

Congress but can be promulgated by the court itself as soon as

it is satisf ied on them. So that is on the other side of the

ledger.

0 And, therefore, my present suggestion is this: It seems

to me that -e can do with this matter, this subject of rules

for trial before United States commissioners, what we have done

iwith regard to rules for criminal appeals, namely: try to work

ýthem out so that they do form part of a complete set of rules,

but at the same time ,,reserve our tactical plans for later

,ldetermination, deciding whether or not we wish these places to

11indicate th t--for instance, here we would say: The trial of

'petty offenses before United States commissioners shall be

0 'governed by the rules promulgated by the Supreme Court under

authority of the act of, whatever the date is. And so with our

appeals rule s. But in any event it seems to me desirable that

we consider the present rules on the trial of petty offenses

just as we also are considering the present rules with regard

Ito criminal appeals.

Mr. Dee. Does this draft contain any changes from the

present rules on petty offenses? Are there any departures from

the present rules in this draft?

Mr. Longsdorf. I should like information on that too.

Mr. Robinson. There may be one or two additions. For

Iinstance, tie first sentence is--

Mr. Ho tzoff (interposing). There are substantive changesý

Mr. Robinson. No substantive changes whatever.

Mr. Holtzoff. It is matters of phraseology, is it not?

Mr. Robinson. That is all. I do not think of any change
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of substance, with the only exception of this matter of not

requiring a plea of guilty.

Mr. Ho tzoff. Well, do you require a plea of guilty?

Mr. Burns. You do require a plea of guilty.

Mr. Robinson. Well, you do require a plea of guilty here

in this caso. I am thinking of (b) preceding..

Mr. Ho tzoff. That is right.

Mr. Robinson. Yes, there is no change that I know of

between these rules and the rules already promulgated except

this: that the term "information" is used by the court, where

we use the erm "complaint." That has caused some discussion--

the use of the term "information" in the court rules--but in

these rules we say: "written complaint before the magistrate or

0before the commissioner."

Mr. Holtzoff. Outside of that?

The Ch irman. Outside of that there is no confusion.

Shall we run over these?

Mr. Medalie. May I makesome suggestions there: under (1)

line 42, "forthwith issue a warrant or summons as provided in

Rule 4". I do not think you need to include the words "as

provided in Rule 4." There is no other way to do it under

these rules.

0 Mr. Ro inson. Just for convenient reference you do not

think it is needed?

Mr. Medalie. I do not think it is necessary to be done,

only when it is absolutely necessary to refer to another rule.

Mr. Holtzoff. I think the "shall forthwith" ought to be

changed to "may."

Mr. Medalie. "issue a warrant or summons".
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Mr. Ho tzoff. "may issuen.

Mr. Medalie. You have to have •some process.

Mr. Rol anson. Now, the Supreme Court's rule reads this

way:

le 1. A warrant of arrest shall be issued only

on an ormation, under oati vhich shall set forth the

day and place it was taken, the name of the informer, the

name and title of the Commissioner, the name of the

offende , the time the allege4"--

So it says it shall be issued only on informatimn,

Mr. Ho tzoff. Well, I with4raw my suggestion.

Mr. Mealie. Nevertheless, the Supreme Court may not have

in mind Vhal we have just discussed this morning about being

8 satisfied, he-Commissioner beftg satisfied in his own con-

science that the crime has been committed, whether there is

probable ca e to believe one has been committed, Either, "shall
there,,

ought to go out or/ought2to be the other provision, "if satis-

fied.' This compels him again to act as an automaton, and we

do not want to have that done.

Mr. Rot•ason. I think we used mi&yo before. We should

use it here, Mr. Medalie. That is, I .agree with you--

Mr. Yo ngquist. Redrafting 4 (a) will give the Commis-

sioner that discretion.

Mr. RoeinsonLO Yes.

Mr. Yo ngquist. I would suggest that we follow the same

provisions i 5 (c).

Mr. Roeinson. All right.

Mr. Mod Lie. We can say, "If it appears from a complaint
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,filed," and so on.

Mr. M elhan. Do you think1.n 4 (a) it would be sufficient

to just substitute *may" for "shall" again?

The Chbirman. I would think that there would be a natural

reference back. I mean it seems to me it is tied up closely

enough together without repeating language; do you not think so?

Mr. Me alle. Yes.

Mr. Yo mgquist. But should not we then say "as provided in

Rlule 4, to make it certain?

The C irman. Well, maybe we should; it would be better

Ithan repeat g a lot of language.

Mr. You nquist. Yes.

Mr. McL ellan. A change shall be made?

The Ch irman. A change shall be made, to reinsert 'as

provided in Rule 5."

Mr. Xedlie. All right.

Mr. Holtzoff. Leave out 'forthwith." You do not need

"forthwith.

Mr. Robinson. Change "custody" to "presencep probably.

Mr. Holtz off. Yes.

Mr. Yoimgquist. Why not cut out "if necessary to secure

the custody of the accused"?

Mr. Mealie. You do not need that.

Mr. Robinson. Well, if the accused is already under arrest

you do not leed any complaint.

Mr. Ho tzoff. You do not need a complaint.

Mr. Robinson. You do not need any warrant.

Mr. Dean. Well, you have said "may."

Mr. Me Ilie. "the commissioner may".
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The CC irman. We may eliminate that last clause.

Mr. Holtzoff. Well, if you do that, nine times out of

ten or more in these petty offenses the arrest is made without

a warrant.

Mr. Medalie. That is exactly what is not provided for

here.

Mr. Holtzoff. That is not provided for. That is why it

is thought.

Mr. Me alie. I was just coming to that in the other

sentence, l.ne 45: "is brought before the commissioner." He

might be arrested without a warrant.

Mr. Ho .tzoff. But before youcome to that, in your first

sentence yo make it a duty on the commissioner, if you leave

out that last clause, to issue a warrant or a summons whenever

a complaint is filed. But the complaint might be modified.

Mr. Mc ellan. You have changed "shall" to "may."

Mr. Robinson. Yes.

Mr. Ho.tzoff. Oh, I see. That would be it, would it not?

The C lirman. "may issue a warrant or summons". Then I

think you could strike that part from the beginning in the next

sentence, could you not?

Mr. Medalie. "forthwith" is out.

The C lirman. Could you not just say, "When the defendant

is brought efore the commissioner"?

Mr. Holtzoff. Yes.

Mr. Yoingquist. Yes.

The Chairman. Leaving out "upon execution of the warrant

or service.

Mr. Ro inson. Yes, I have it stricken out here.
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The C irman. Oh, have you it out already?

Mr. Ro inson. "When the defendant is briought" insert "or

appears," because on summons he just "ppears.

The Chairman. Why not say "appears"?

0Mr. Rotinson. Well, if he is arrested he may be appearing.

Mr. Holtzoff. He may be appearing by compulsion.

The Chairman. But he is appearing.

Mr. Rotinson. "When the defendant"--

The Chairman. You can do a lot of things to make him

appear.

Mr. Ro inson. Would it not indicate that it was a volun-

tary appear nce?

The Ch irman. Not at all.

Mr. Holtzoff. I do not think so.

Mr.Rob. son. "When the defendant is brought or appears".

The Chairman. There were various steps at common law by

9 which to ma e him appear. You were not before the court until

you had been committed and entered your stipulation.

Mr. Robinson. All right. Then leave off the first sentence,

all of it?

The C uLirman. No. Let it read: "When the defendant

appears before the commissioner and is informed of his rights

0 as provided in Rule 5 (a), the commissioner shall further

inform the efendant".

Mr. Holtzoff. No. In line 48 I suggested there be a

period after the word "commissioner" and striking out the rest

of that line.

Mr. Robinson. I do not think we should, Mr. Holtzoff. Of

course you nd I have discussed that before. It seems to me
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tion precedent to anything being done that we cannot stress it

too much.

Mr. YOungquist. What was the suggestion, please?

Mr. Ho lzoff. My suggestion is that in line 48 we put a

period after the word "oommissloner" and strike out the rest of

the sentence. The only information that has to be given to the

-deftendant is that he has a right to elect to be tried before

the commissl ner, and you do not need the rest of that.

Mr. Ro inson. No.

Mr. Holtzoff. If he elects to be tried thero, then the

commissioner must procure his written consent.

Mr. Rob ison. Let me read the last sentence of Section 576,

under which these rules are drawn:

"2he commissioner before whom the defendant is

arraiged shall apprise the defendant of his right to make

such election and shall. .ot pro'eed to try the case unless

the defendant after being so apprised, signs a written

consent t. be tried before the commissioner."

Mr. Yoxgqnuist. Is that not taken care of by the last

sentence: "3f he signs his written consent * * * the commis-

sioner shal3 arraign"?

Mr. 1o inson. Should he not first be informed by the

commissioner of his right?

Mr. Yoengquist. Then he is signed up?

Mr. Ho itzoff. No. The statute as you read it says that

the commissioner shall apprise him of his right to make the

election.
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Mr. Rocinson. That is all that is provided here.

Mr. Holtzoff. No, no; you go further than that.

Mr. Longsdorf. Mr. Chairman, was not that language that

we are at this moment discussing incorporated into the rule made

by the Supreme Court for the very purpose of having written

evidence that he elected to be tried?

Mr. Holtzoff. Oh, well, we provide; the next sentence

provides.

Mr. Longsdorf. Or did the Supreme Court put that in for a

specific purpose of frustrating somebody's quibble?

Mr. Holtzoff. No, the next sentence requires that he sign.

Mr. Longsdorf. Yes.

Mr. Holtzoff. All I am suggesting is the elimination of

the repetition.

Mr. Longsdorf. Well, leave it where it is, and then change

it if he signs his written consent, if he consents to be tried.

Mr. Holtzoff. I think it is better to follow the statute.

The statute says that the commissioner must apprise the defend-

ant of his right to elect to be tried before the commissioner;

it does not say that he must apprise him of the fact that if he

does so elect he will have to sign.

Mr. Longsdorf. Does the statute imply that? I have not

read it for some time.

Mr. Yo gquist. Just a minute.

Mr. Holtzoff. Well, we just had it read.

Mr. Longsdorf. I know, but there was a statute authorizing

the Supreme Court to make those rules, and those rules were made

under the statute. Now, as to the language "by signing his

written consent to be so tried," does that occur in the statute
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which authorizes the Supreme Court to make these rules and

again in the rules that the Supreme Court made? Does it appear

in one or in both?

Mr. Ro inson. It appears in the statute. Now let us have

it in the rLles.

Mr. Holtzoff. Will you read the statute?

Mr. Robinson. Yes, the provisions of the statute on the

requirement of the docket, in "Docket," Rule 3 of the Supreme

Court's rules:

"Docket. The Commissioner's proceedings shall be

entered in his docket, which shall show: (1) The defend-

ant's written consent to be tried before the Commissioner;"

That is the only reference in the rules to it.

Mr. Yotngquist. That is taken care of by the last sentence.

Mr. Lo Lgsdorf. It is the same thing.

Mr. Robinson. Yes.

Mr. Ho tzoff. In other words, neither the statute nor the

rules say that in apprising the defendant the commissioner must

apprise him both of his right to elect and of the necessity of

signing.

Mr. Wa te. That is what I want to know.

Mr. Holtzoff. It only requires him to apprise the defend-

ant of his rivilege of electing, and I think we should just

10 limit it to that.

Mr. Robinson. I thought I was just trying to be fair to

the defendant, Mr. Holtzoff. Maybe I was over-fair, so we will

let it go out.

Mr. Youngquist. Also strike out the words "by signing his
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written consent to be so tried" in line 48, Mr. Robinson, would

you say?

Mr. Robinson. All right, if that is the way you feel about

it.

Mr. Hol tzoff. Yes.

Mr. Seth. In lines 47 to 50 it is not clear what happens

to the defe dant if he has tobe tried in the district court.

Does that m an the commissioner must bind him over without any

evidence, or does the commissioner sit as a committing magis-

trate in th t case?

Mr. Holtzoff. The last sentence answers that, if pu will

just read it.

Mr. Yongquist. No.

Mr. Seth. No, it does not.

Mr. Holtzoff. Does it not?

Mr. Se h. No.

Mr. Yolgquist. It does not.

Mr. Seth. It says if he elects the commissioner shall

hold him to answer in the district court.

Mr. Ho tzoff. Oh, I see. I suppose the rule contemplates,

although th statute is silent on the point and so are the

Supreme Cou t rules, that the commissioner shall act as a

committing agistrate.

Mr. Beth. I would think so.

Mr. Youngquist. I should not suppose so.

Mr. HoLtzoff. Would you not?

Mr. Yo ngquist. Because he has his choice here to be

tried immediately before the commissioner if he likes.

Mr. Ro inson. Here is what the statute says:
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"If any person charged with such petty offense shall

so elect, however, he shall be tried in the district court

of the United States which has jurisdiction over the

offens 6.

The preceding sentence:

"For the purposes of sections 576-576d of this title

the ter 'petty offense' shall be defined as in section

541 of this title."

So if ay person charged with such petty offense--in other

words, the reference back does not qualify this sentence, and

therefore i1 indicates, Mr. Seth, that he shall be tried.

Mr. Seth. I know, but what happens to him? Does he have

to go to jail?

Mr. Ro inson. Well, he can be put on bail.

Mr. Seth. Well, who fixes it? It does not say anything

here. He may be brought before the commissioner on a summons,

but here th s rule says if he elects to be tried in the district

court he has to be bound over to the district court.

Mr. Ho tzoff. If he is bound over he can give bail.

Mr. Robinson. The Supreme Court rules do not even say that.

Mr. Seth. It says he shall be held to answer.

Mr. Burns. Does it not imply a bail process?

Mr. Seth. I do not know. That is what I was worried about

in there.

Mr. Rotinson. Do you think we should add a provision there

of what the Supreme Court rules have?

Mr. Seth. Have they got this language?

Mr. Rotinson. What is that?
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Mr. Seth. Have they the language?

The Chairman. They have no bail provision at all in it.

Mr. Seth. But here it might be interpreted as makirg it

mandatory on the commissioner to bind him over without evidence

or without nything.

Mr. Robinson. That is the way the statute and the rules

read.

Mr. Mc ellan. Mr. Seth, how would it be to say, "the

commissioner shall if probable cause appears," before "hold him

to answer i, that court"?

Mr. Se h. Why not say "shall proceed as a committing

magistrate"°

Mr. Yo ngquist. If I understand the statute as the

reporter re d it, it does not contemplate that there should be

a preliminary hearing, and the theory of it, as I would see it,

is that the defendant is given a choice of immediate trial be-

fore the commissioner--

Mr. Seth. Or go to jail.

Mr. Yoimgquist. There should be provision for bail, but

if he choos s not to be tried before the commissioner and simply

chooses to be tried before the district court and in that event

no preliminary examination would be required, there should of

course be provision for admitting him to bail.

Mr. Mc1ellan. Of course that is all inferred, you see.

Mr. Robinson. I think that is true.

Mr. Holtzoff. I think it is inferred by the statement that

the commiss oner shall hold him to answer in the district court.

That of cou3,se implies necessarily admission to bail.

Mr. Seth. I do not know whether it does or not.
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Mr. Bu3,ns. Why not add 4subject to the usual bail provi-

s ions"?

Mr. Yo 8gquist. Where is that?

Mr.,Wa te. Lines 49, 50.

Mr. Holtzoff. I do not think I would agree.

Mr. Buins. I do not think you need it.

Mr. Holtzoff. Holding him to answer includes the right of

bail, I think, by necessary implication.

The Chairman. I should like to suggest that the last two

sentences be reversed.

Mr. Robinson. Reversed?

Mr. Hol zoff. I think so.

Mr. Robinson. All right.

0 The Cha rman. All right. If there is nothing further we

shall go on to (2) on the next page.

Mr. Dean. Should not we specifically provide how the ease

gets to the istrict court? I was thinking of a sentence

possibly say g that if he elects to be tried in the district

court the cojmissioner shall transmit the file in the case to

the district court.

Mr. Holtzoff. I think that is purely administrative. He

holds him to answer, and I do not think you have to have those

administrative details included.

Mr. Dea:. It is different than holding a man to answer,

though, when you are acting as committing magistrate and holding

him to answer to the grand jury. What you are doing is really

sending up th eciginal file in the case here upon which it will

be tried. The complaint, for example, is your accusative

document.
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Mr. Hol zoff. Well, you are sending up your original file

in the other cases also.

Mr. Dean. It is not your accusatory document on which the

case proceeds from that point on.

Mr. Hollzoff. No.

Mr. Robinson. Do you want (2)? Did you want to make a

motion?

The Chairman. Have we satisfied Mr. Dean on that point?

Is there anything in the rules there about sending up the docket?

Mr. Robinson. No, sir, there is nothing. It just says

under "Docket":

"The Commissioner t s proceedings sb1ll be entered in

his docket, which shall show:"

The Chairman. And it describes the record.

Mr. Holtzoff. No.

Mr. Robinson. That is all it says on the record.

Mr. Holtzoff. No. Mr. Chairman, as a matter of phraseol-

ogy I should like to make some suggestions on the last sentence,

which now becomes next to the last sentence. I should like it

treated something to this effect: If he elects to be tried

before the commissioner and signs a written consent to that

effect the commissioner shall arraign him as provided in Rule

14. It does not change the meaning; it is just by way of change

of phraseol gy.

The Chairman. Is not all of that implied by what we get up

to when we say he has a right to elect to be tried before the

commissioner? If he signs his written consent to be tried be-

fore the co missioner, the commissioner shall arraign him as in
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the district court.

Mr. HoLtzoff. I Just thought of having parallel structure.

You have "fi he elects" in one sentence. It might be well to

start the other sentence with the words "If he elects," just as

a matter of parallel structure. And then "in the manner"--

if you can substitute the word "as" for "in the manner".

Mr. Ro inson. You will notice on line 47, Mr. Holtzoff, it

says "right to elect to be tried before the commissioner". You

can go right on, "if he signs his consent to be tried before the

commissioner in writing."

Mr. Ho tzoff. All right. Change "in the manner" to Has."

Mr. Ro inson. Yes, that is right. Strike out "in the

manner" beg nning in line 52, as I understand.

0The Chairman. All right. Now (c)(2).

Mr. Robinson. Mr. Holtzoff and I have discussed the last

all except--beginning with line 54, (2). We believe that "If

the plea is guilty," can go out in that sentence and the next

sentence also. But see what you think about it. It would read

then, line i3:

"(2) Plea. Upon arraignment, the defendant shall

plead ither guilty or not guilty."

Period. Ard the next would be "(3) Trial." line 57.

0Mr. Burns. You have in Rule 15 a provision about entering

a plea of n t guilty when the defendant is silent.

Mr. Robinson. Yes.

Mr. Burns. Do you think there should be any reference to

it here?

12 Mr. Robinson. That I do not know, Mr. Burns. I was try-

ing to leav out nolo contendere and every other extra touch
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here.

Mr. Ho.tzoff. What is the question?

Mr. BuMs. Well, according to Rule 15 it provides that if

the defendant is mute the plea of not guilty is entered.

Mr. Robinson. I will tell you how we will take care of

that, Mr. Brns. In line 59, or beginning in 57, "(3) Trial.",

just strike out the first three lines, and beginning just at

the end of ine 59 before "The trial" and insert this:

" f the plea is not guilty or if the defendant does

not enter a plea or does not plead, the trial shall be

conducted by the commissioner without a jury."

Mr. Mclellan. Does that mean you can proceed to trial

without any plea being put?

Mr. Robinson. That is right. You are going to have to make

a separate sentence, Judge, are you not? "If the plea is not

guilty the commissioner shall enter a plea of not guilty"?

Mr. Holtzoff. How are you making paragraph 3 read?

Mr. De . Why do you not say, "If a not guilty plea is

entered"? That would cover your mute situation.

Mr. Robinson. All right. That would save time. "If the plea

is not guilty, the defendant's not-guilty plea shall be entered"?

Mr. Holtzoff. What?

Mr. McLellan. What is that?

Mr. Robinson. As I understood him. I am trying to please

him.

Mr. Dean. No. "If a not-guilty plea is entered". That is

by the court

Mr. Rob ison. "If a plea of not guilty is entered, the
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trial shall be conducted by the commissioner."

Mr. Holtzoff. I do not like the phrase "the plea is

entered". Why not say "the defendant pleads not guilty"?

Mr. Dean. Because we just raised the situation where he

does not plead not guilty.

Mr. Ho]tzoff. "or if he fails to plead".

Mr. Robinson. Yes.

Mr. Dean. All right.

Mr. Yonagquist. You had first "or the defendant does not

plead". If you say "or if the defendant refuses to plead,"

would it not take care of it and then you go right on?

Mr. Robinson. Well, I like this last suggestion. "If a

plea of not guilty is made or is entered"; would that include

both?

Mr. McLellan. "is entered".

Mr. Robison. "is entered".

Mr. Yo gquist. But what provision do you make for the

entry of a plea of not guilty in case of a refusal to plead?

Mr. Rob nson. I would assume that the commissioner had that

power.

Mr. Bunis. Well, you give that power in Rule 15.

Mr. Seasongood. To the trial court.

Mr. Burns. To the trial court.

Mr. Sea ongood. That is right.

Mr. Burns. And what about nolo contendere before a commis-

sioner?

Mr. Youzgquist. No.

Mr. Holzoff. I do not think nolo contendere; they are

mostly traff.c-control violations.
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Mr. Wa te. That is where you find them.

Mr. Burns. That is where they have nolo contendere. This

absolutely will be the place where you will have a lot of these

X-card liti ations.

0Mr. Mc ellan. You do not want to give the commissioner

the discret on to enter a plea of nolo contendere, do you?

Mr. Ro inson. No.

Mr. Ho.tzoff. No.

Mr. Bu ns. I do not think so. I think it might be very

well to lea e out completely the one-to-infinity chance that

somebody wil1 be mute and you will have to enter before a

commissioneý a not-guilty lea.

Mr. Robinson. That is what we have done here.

Mr. Holtzoff. I think that is right.

Mr. Burns. I think that is the better way. I just read it

because of the Rule 15 provision.

Mr. Robinson. Which would mean this: before "The trial,"

at line 59, after "desired": "If the plea is not guilty, trial--"

Strike out lithe". -- "trial shall be conducted".

13 Mr. Holtzoff. "the". We ought to leave out "the".

"trial".

Mr. Rolinson. All right. "the trial shall be conducted--"

0I would insert "by the commissioner". -- "without a jury as are

trials of criminal cases in the district court."

Mr. Buins. It seems to me the present language in that

respect, Mr. Robinson, is adequate.

The Ch irman. Yes.

Mr. Burns. "the trial". That means there has been an

issue raised by the pleadings.
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Mr. Robinson. I am afraid that would be assuming too much.

I would rather have "If the plea is not guilty". Are there

others who Vill support that? Mr. Youngquist, what do you think

about it? Of course what I am trying to do is to save two

or three sentences.

Mr. Yomgquist. I do not think it would be necessary. I

think it would be all right to say simply "the trial".

Mr. Robinson. All right.

Mr. Yomgquist. If you want to say, "Upon plea of not

guilty trial shall be conducted"--

Mr. Mc ellan. Well, that is kind of assuming, is it not?

Mr. Yo gquist. Yes; I think it is all the same.

The Chairman. Yes, I think so.

Mr. Yo ngquist. I do not think we need any.

Mr. Robinson. You think, do you, that lines 53 and 54

would be sufficient without the provision in there?

Mr. Youngquist. Yes.

Mr. Burns. I think that is quite clear.

Mr. Robinson. Therefore, (3) will read, as we drop out

the first sentence and simply retain the second sentence:

"The trial shall be conducted without a jury as are

trials of criminal cases in the district court before a

district judge when a jury is waived."

rather than "where".

Mr. Holtzoff. Should it not be simply "conducted by the

commissioner withouta jury"?

Mr. Robinson. That is what I just asked and got turned

down.

Mr. Holtzoff. Oh, no,you did not get turned down on that.
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Mr. Robinson. Some said they liked it, and some did not.

Mr. Me alie. After the words "without a jury" strike out

the words "as are trials of criminal cases".

Mr. Robinson. I would take the exact language of the

Supreme Court's rule on that. Now, whether you want it or not

is up to you.

Mr. Loxgsdorf. I feel as though we ought to stick pretty

closely to the language of the Supreme Court rules. Why should

they be charged? What is wrong with them?

Mr.McLellan. Does the first sentence of (3) come out?

Mr. Robinson. Yes, sir, if that is agreed.

Mr. Mclellan. All right.

The Chairman. Why is it necessary to say "as are trials of

criminal cases in the district court before a district judge"?

Who in the world would try them but a district judge?

Mr. Roblinson. You would be interested to know that there

is more redudancy than that in these rules. Let me read it to

you.

Mr. Youlagquist. Why not strike out the words "before a

district judge"?

Mr. Rob~son. Let me read you this sentence:

"T ials shall be conducted as are trials of criminal

cases in the district court before a district judge in a

criminal case where a jury is waived."

Mr. McLellan. Why do you not stop with "jury"?

Mr. Dean. Right.

Mr. Hol zoff. Trial without a jury. I think we do not

need the res of it.
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Mr. Medalie. You do not.

Mr. Robinson. What about your procedure, though. Are you

sure the pr cedure will be understood?

Mr. Bu¶rns. Well, I raise a question that seems to be one

of substance: Is there a provision in all the district courts

that there shall be a record of the testimony by a stenographer?

Mr. Holtzoff. No.

Mr. Burns. You notice that on the record on appeal to

the distric court where a fellow has waived his right there is

a consent. If he has consented in writing to a trial by the

commissioner, he under these present rules will have great

difficulty 4n raising substantive issues of law and in estab-

lishing thei over the judge's objections. It is a very informal

Oprocedure t~at is intended to be created, but I think it may

work out so that there is no method whereby he can establish

what would lie the equivalent of a bill of exceptions.

14 Mr. Mc~ellan. That is something later, is it not, Judge?

Mr. Buins. Yes, but I wanted to find out now whether there

was a provi ion requiring a stenographic report of the proceed-

ings.

Mr. Seth. No.

Mr. McLellan. No, not even in the district court.

Mr. Buins. I should like to have that considered, because

it seems to me it is important.

Mr. Seth. Appeal would not amount 1tanything.

Mr. Holtzoff. You know, there is no requirement for

official stenographers, for stenographic reports of trials in

Federal courts.

Mr. Buins. I think there ought to be.



bb
161

Mr. Holtzoff. There is a proposal pending before the

Judicial Conference of the Department of Justice, which has

jointly coo erated on the bill that is now pending. It will

ake legislation to do it.

Mr. Burns. I think we ought to put it in the rules. Why

would it ta e legislation?

Mr. Youngquist. We discussed that quite fully at previous

meetings, d the conclusion was that we had better wait to see

what the Judicial Conference does about it.

Mr. Burns. Well, now at this late date can you wait for

that?

Mr. Yo quist. I mean to say nothing about it here, but

to leave that for future action.

Mr. Robinson. That is it.

Mr. Holtzoff. It involves a heavy financial expense, and

it involves the appointment of court officers, namely reporters,:

which is beyond, I think, the rule-making power.

Mr. Burns. I think we ought not to delude ourselves into

thinking that an appeal from a commissioner is worth very much.

Mr. McLellan. Especially as they only allow the appeal to

open up questions that could be opened up, come along, on a writ

,of error.

Mr. Burns. That is right.

Mr. McL ellan. Without any of the evidence going up. And I

thought we would dealwith that perhaps sometime later, but I

noticed that just as you did.

Mr. Yo gquist. Are we striking out the last?

The Chairman. Let us compromise and strike out "before a

district judge," and then we will have a guide.
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Mr. Youngquist. All right; in line 61.

Mr. Robinson. Now, how do you have that?

The Chairman. Just strike out those words, so that it

will read: 'shall be conducted by the commissioner without a

jury as are trials in criminal cases in the district court,"

and so forth.

Mr. Robinson. Would you change "where" to "when"? "when

a jury is waived"?

Mr. Lobgsdorf. Mr. Chairman, may I ask for the privilege

that we go ack for a moment? I should like to ask why Rule i

of those ru es drawn by the Supreme Court does not appear in

here.

Mr. Ro inson. Well, the substance of it does.

Mr. Lo Lgsdorf. Where are they?

Mr. Youngquist. What is Rule 1?

Mr. Lopgsdorf. Of the Supreme Court rules.

Mr. Rolinson. It says this:

"Rule l.--Information and Warrant

"$ warrant of arrest shall be issued only on an

infor tion, under oath, which shall set forth the day

and plce it was taken, the name of the informer, the

name and title of the Commissioner, the name of the

0offender, the time the alleged offense was committed

and the place where it was committed and a description

of the alleged offense."

The reason those words were omitted, Mr. Longsdorf, is that

we have eliminated this catalogue, you know, elsewhere, and it

seems as thoagh our description in the complaint would include

Darrow that.
fls

3:45 p.m.
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fls
Maxn in there to fix in the complaint the fact that the offense

occurred in a national park or federal reservation. Am I not

correct in that?

Mr. Holtzoff. We defined a complaint in a previous rule

this morning and that explanation is broad enough to comply

with these proceedings and that does away with the necessity.

Mr. L~ngsdorf. Well, perhaps you may be right on that

but can yoa be assured it would be implied that it must be com-

mitted in yellowstone Park or was committed in Yosemite Park?

Mr. H~ltzoff. Well, if ypu do not set that forth in your

complaint will that be insufficient?

Mr. R4•binson. Their words were, "The complaint shall be

a written ýtatement of the essential facts constituting the

offense."

Mr. Longsdorf. Oh, the implication is possible, I agree

to that.

Now, about the second paragraph of that rule,--

Mr. RI)binsQn. If arrest is made on view.

Mr. Lc~ngsdorf. How do we cover that?

Mr. RFcbinson. The same thing.

Mr. Lc~ngsdorf. Do you thinkwe have covered that suffi-

ciently by a prior rule?

Mr. Rc~binson. I believe so.

Mr. Lcngsdorf. Well, I want to know.

Mr. Hcltzoff. I think we have.

Mr. Lcngsdorf. I am willing to go with the rest of the

committee on that. I do want to ask the question, however.

The Chairman. All right, section (4).
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Mr. Robinson. "If the plea is guilty or if the commis-

sioner fin s the defendant guilty"--may we insert, "If the plea

is guilty ýr if the commissioner finds the defendant guilty,

the commis:ioner shall impose sentence." I had better repeat,

"the commi sioner".

Mr. MLellan. I might say, "If the defendant is adjudged

guilty". That will cover both.

Mr. Mtdalie. Well, another reason why I think Jim's

line is better than that, and that is, if the commissioner

understands what we mean;if we say "adjudged guilty," the

commissioner probably would not know what we were saying. A

lawyer would.

Mr. Ro'binson. Oh--

Mr. MEdalie. You think he would? Well, the things that

have been Sold me--

Mr. MýLellan. I would rather he would go and find out,

rather thaxt put all those words in.

Mr. Youngquist. I can shorten it even more by saying,

"If the delendant pleads or is found guilty".

The Chairman. "If the plea is guilty or the defendant is

adjudged g ilty, the commissioner shall".

Mr. Robinson. Then, in line 65, after the word "acquittal",

Mr. Holtzoff and I discussed that line and decided we could put

a period and strike out the rest.

Mr. McLellan. Say that again.

The C airman. After "acquittal" on line 65, strike--

Mr. Rcbinson. Line 67, "The commissioner shall enter in

his docket the record of his proceedings."

The Supreme Court rules have a long paragraph on that
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enumerating what should be in the docket.

We have a provision that the administrative office of

the United States courts may prescribe. I take it they may

incorporat what the Supreme Court rules say.

Mr. Y ungquist. Does that general provision relating to

dockets cover petty offenses?

Mr. Robinson. I think it does.

Mr. H ltzoff. If that were so we could even go one step

further and strike out--

Mr. Robinson. He gets instructions from the administra-

tive office as to what dockets to keep, and we have a general

rule authorizing the administrative officer to prescribe which

records he shall keep.

Mr. Ycungquist. Oh, yes. That covers it.

Mr. H ltzoff. I think we can strike out 5.

Mr. Ycungquist. I so move.

The Chairman. Moved and seconded. Those in favor say

"Aye." Opposed, "No."

The motion is carried.

Mr. Robinson. I have no exception to 77.

Mr. Medalie. Judge McLellan raised the question and I

agree with uim.

" * * the decision of the commissioner upon questions of

fact shall aot be re-examined by the district court."

Now, experience shows it is advisable that some court

review the facts. That is consistently done throughout the

country.

Mr. Robinson. That is statute, though.

Mr. Holtzoff. I think we can change it. This presents a
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real--

2 Mr. Y ungquist. How does the rule read, or the practice,

if there iB anything in the practice?

Mr. Robinson. Well, the rule reads, "Only errors of law

apparent from the record as certified by the commissioner shall

be considei'ed by the court."

Mr. M Lellan. Well, suppose there is no substantial evi-

dence to wvrrant conviction, not simply that the thing is

wrong but jhere is no substantial evidence. Ought not that be

reviewed?

Mr. Y¶2ungquist. Isn't that an error of law?

Mr. M,:Lellan. But you say, "Only errors of law apparent

from the r cord." That does not include the question as to

whether, u]on all the evidence--

Mr. SE th. And since the commissioner makes only one find-

ing, that le is guilty or not guilty, it seems to me to be

misleading

It is not like a civil case where he finds facts A, B, C,

D, and E.

In this situation it is either a conviction or an acquit-

tal, and I think a defendant oughtto be entitled, if he can

establish the record,--and the establishment of the record is

another problem--to have the district court review.

Mr. McLellan. You do not use those words, that are

equivalent

Mr. M dalie. If Judge Cramer were here he could tell you

the great eifficulty we had before the Constitution of New York

was amended

Errorz of law, prior to 1926--I think that was the date--
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which the courts reviewed, were errors of law other than the

sufficienc of evidence, so you are raising a question that is

exceedingll difficult.

Judge Cramer could have told you all about that. That

word "law" does not mean anything.

Mr. H ltzoff. But whether or not there is substantial

evidence iE a question of law.

Mr. MEdalie. Well, that is exactly what the Court of

Appeals of New York held was not a question of law, prior to

1926.

Mr. Hcltzoff. But whether the evidence is sufficient is

always a question, is that not a fact?

Mr. Ycungquist. That I think is what was intended by this.

Mr. McLellan. When you say "apparent from the record"

then you h ve the question of whether the testimony is part of

the record, which traditionally it is not.

Mr. Youngquist. Could you pass on that question if the

evidence was not included in the record?

Mr. Holtzoff. Judge, I wonder if that wouldn't be cured

by letting the sentence read, "Only errors of law shall be con-

sidered by the court."

Mr. McLellan. Well, that improves it but I am afraid it is

*not quite a equate.

Mr. Seth. We have no procedure for establishing the

record.

Mr. Ho tzoff. You can bring your reporter.

Mr. Medalie. You mean there is no provision for his mak-

ing a return as to what the evidence was?

Mr. Se h. Yes, but if you read "Record on Appeal" on
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page 4, yoj will see that the record is whatever the commis-

sioner has certified; and there is nothing in these rules

which woul4 give a party a way of showing the errors of a com-

missioner $ho, up to now, has been shown to be just a little

above a high class moron.

Mr. McLellan. Of course the reason was that the evidence

was not par t of the record, could not have been used on a writ

of error; and they developed a bill of exceptions to show what

errors werý made that were not apparent on the record.

Now, ! don't know as you want to provide for a bill of

exceptions but there ought to be some way of getting the evi-

dence therý so the judge can decide whether it has been sup-

ported by evidence at all.

Mr. Seth. But it may become very important from the

standpoint of the administration of justice--you recall when

the prohibition law caused almost a breakdown of the federal

courts, it was suggested by Mr. Justice Frankfurter that they

could find a way of handling these prohibition cases without

the constitutional right of trial by jury.

Now, if you are going into a field where there may be

hundreds o thousands of priority violations it may be to our

interest to work out a procedure which will appeal to the aver-

age lawyer as getting a square deal, but if you have a situa-

tion where he is completely at the mercy of this commissioner,

I doubt whether a lawyer would be wise in advising his client

to assent t it.

Mr. HoLtzoff. Well, this procedure is limited by law to

petty offenses, with sentences up to six months.

Mr. Seth. I would anticipate that argument by saying that
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when we do come to the business of prosecuting these violations

of priorities and the rest of these new devices to win the war,

I think it will be found that the very severe penalty will be

a reason why juries will not convict, and we probably will have

to reverse the process.

Now, it seems to me if we do that we ought to try to de-

velop a pr cedure which might meet with general approval.

Mr. H ltzoff. I was about to say that most of the sta-

tutes to which you refer, even though the violations are of

minimum character, have provided very severe maximum penalties.

That is wh. I called attention to the six months' provision.

Mr. Lcpngsdorf. May I also call attention that this cannot

apply on only those offenses committed on a federal reservation--

it cannot te extended to a multitude of petty offenses.

Mr. McLellan. Mr. Chairman, may I change a word in the

last sentence to read, "Only errors of law, including among

others a question of whether a conviction was supported by sub-

stantial evidence, shall be considered by the court."

Mr. Seth. In these remote cases like federal parks, there

is no chance of getting a court stenographer to take these

little petty offenses.

I think the only remedy is to let the district court try

it de novo.

Mr. Rob inson. That is a terrible situation if practically

every petty offense is tried de novo.

Mr. Mc ellan. The question of whether the conviction was

supported by substantial evidence should be considered by the

court.

Mr. De sion. How could you determine that without some
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record?

Mr. M dalie. I can conceive of a case where no record

has been made, the commissioner is required to make what is

called in some states a return.

Now, suppose two of us were in an automobile; one of us

was drivin , and he convicted both of us of speeding. His re-

turn shows the man driving; I was sitting alongside of you;

and that w s the only evidence he had.

It wo1id be apparent from that, sketchy as it is, that

there would be no evidence to warrant my conviction.

The Chairman. Well, you get it in about the same way as

the average judges. They have no stenographer.

Mr. MEIdalie. Also if he has not made a correct record you

could raise that question with the district court.

Mr. Holtzoff. After all, of course lots of criminal cases

are tried Jn the federal courts without a reporter.

Mr. S th. But not appealed.

Mr. Ycungquist. While the fact perhaps should not influ-

ence us, I might call your attention to this, that these two

sentences, lines 73 to 77, are verbatim the Supreme Court rule

on the sub ect.

Mr. M dalie. Well, if we pointed out to them the reason

0 for our suggestion for changing this, they might agree with us.

Mr. Ycungquist. I say I am merely pointing that out. I

am not suggesting that should restrict our operations.

Mr. Medalie. We can claim a wider experience with petty

cases than they can possibly have; therefore we are in a posi-

tion to advise them.

Mr. Robinson. We think along the line too that the
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present tr nd of events is such that commissioners will try

more offen es; their jurisdiction will be extended.

Mr. Brns. If you adopt Judge McLelland's suggestion,

then it be omes apparent that the commissioner must take some

notes in o0 der to certify a question of law which may be raised,

to wit, that there is no substantial evidence to support the

conviction

Now, f we go to "Record on Appeal to the District Court"

and add to that a sentence that it shall be the duty of a com-

missioner pon request of a defendant to report so much of the

evidence a is necessary to make clear to the district court

the issues of law sought to be raised--

Mr. McLellan. Good. I knew that something would have to

be done but I did not know what it was.

We have got to have some way of getting that up there.

Mr. R inson. Well, the next paragraph is predicated on

that.

The C irman. We haven't finished with Judge McLellan's

suggestion, have we?

Mr. Orfield. Couldn't you also add this, not giving the

defendant t e right to retrial, but permitting the district

court to retry if it is thought it ought to be retried?

Mr. Robinson. Do you think that would be better than

sending it back to the commissioner for trial?

Mr. Medalie. Why don't you leave that to the district

court?

Mr. Robinson. That is an interesting thing about the

Supreme Court rule, it does not say what to do, whether to

affirm, reverse, or send it back for a new trial.
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Mr. Burns. They come miles to establish an appeal, and,

if the cou t is not busy, perhaps it would be the businesslike

way to disp ose of it then and there.

Mr. Seth. I think we ought to leave the Supreme Court

rules alone.

Mr. R binson. Well, we have perhaps the same problem that

they have to deal with, not on this particular subject, but--

Mr. MLellan. Well, I haven't ever run across a court

that could try a man for a crime punishable by six months in

jail where the defendant was not afforded the right to have the

question r.ised of whether his conviction was supported by

evidence. This is a departure from anything in modern times.

Mr. Mtdalie. Did you tell me that some parking offenses

under federal law--did you tell me that parking offenses under

federal lar were punishable by 100 days imprisonment?

Mr. H ltzoff. Pardon?

Mr. M dalie. Parking offenses, 100 days imprisonment;

that the c urt has the power, although it usually says only $2?

Mr. Hoiltzoff. All those local violations are punishable

by state 1 . The state law governs in federal reservations.

Mr. Medalie. What else can come up in a national park?

Mr. H~ltzoff. Well, violation of the Migratory Bird Act.

Mr. Medalie. Can you get 30 years for that?

Mr. H ltzoff. No.

The Chairman. Two dollars.

Mr. S th. You may not have the duck's tail.

Mr. Robinson. That is not in the Supreme Court rules.

Mr. Medalie. Well, what I want to make sure is that we

are not troubled by those things.
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The Chairman. I am satisfied with the Supreme Court rules.

They have 3ome through the wash.

We got a qualified permission to submit something very

tentativelT with respect to rules on appeal after verdict. I

had three 1r four talks with the Chief Justice about that. The

first one was he did not think that anything needed to be done.

Then pointed out two or three things that we had dis-

cussed her , and he said of course those changes should be

made.

Then t a later conference he told me that the situation

had come u of an actual case in which the Court in its rules

had made n provision at all. He was very much chagrined by

that.

There has been nothing said about these rules at the other

end of the spectrum. These are all more recent too than the

appeals ru es.

Mr. R binson. They went into effect just two days before

this Committee was appointed.

Mr. MeLellan. I dontt believe this question of what is

really meant by "errors apparent on the record" could be

covered, that is, the history of the thing. Perhaps it is but

it is a very new thing.

The C airman. It certainly is a light way of putting a

man out of circulation for six months.

Mr. Medalie. Now, I want to be very sure, what are the

offenses that are punishable by six months in prison? I don't

want to be making a fuss about $6 fines.

Mr.Ho.. tzoff. I think there are very few federal statutes

with a maximum penalty as low as six months.
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I think, however, an offense committed on a federal reser-

vation is punishable by the penalty prescribed by the state

law.

It ma be assault and battery.

If th state statute prescribes not in excess of six

months and such an offense is committed on a federal reserva-

tion, it would be tried on these rules.

Mr. Medalie. What about offenses like vagrancy and other

things that usually run up to six months?

Mr. H)ltzoff. Yes. The majority of these cases will be

traffic vi)lations. He has a right to elect to be tried by

the distrl t court in the first instance.

Mr. L ngsdorf. Mr. Holtzoff, if there are a multitude of

park regulations--

Mr. H ltzoff. Yes.

Mr. Longsdorf. (Continuing) -- feeding bears at the wrong

time and p ace--

Mr. Medalie. But most people won't appeal from that kind

of thing. It is only when someone does get six months or three

months tha there would be a little action about it. He would

have to ap eal. In the state courts there would be a county

judge and :e would examine the record to see whether it was

justified.

The C airman. Well, now, let's see.

Judge McLellan's motion is still pending.

As I ,ecall it, that was to include in line 76 the words,

"Only errors of law, including among others the question of

whether the conviction is supported by substantial evidence,

shall be considered by the court."
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Are you ready for a vote on that question?

Mr. Seasongood. We can hardly grant an appeal in that if

we don't h ve a bill of exceptions.

The C airman. This goes to the substance of the method

of getting the record.

Those in favor say "Aye." Opposed, "No."

Carri d.

Mr. Y ungquist. Do you strike "apparent from the record

as certifi ld by the commissioner"?

The Chairman. Yes.

Now, hat was your suggestion, Judge Burns?

Mr. B rns. On page 4 of Rule 5, after the last sentence

insert the following:

"The commissioner shall include in his certification a

report of so much of the evidence as may be necessary to

reveal to the district court the issues of law sought to be

raised on a.ppeal."

Now, that leaves completely open the question of how he

will get t] at, whether by conference with the attorneys, from

his own notes, or what.

Mr. Holtzoff. I did not get that.

Mr. Burns. Will you read that, please.

* Record read as requested.)

The C airman. Are there any remarks on the motion?

If not, all those in favor say "Aye." Opposed, "No."

CarriE d.

Mr. Ycungquist. That follows in line 92.

The Chairman. That is right. Now we go on to line 93.

Mr. Bmrns. Well, perhaps it ought to go on line 103,
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the "Recor1 on Appeal to the District Court."

Mr. Youngquist. Line 92 speaks of matters "certified by

him"; you say, "The commissioner shall include in his certifi-

cation".

Mr. Burns. Oh, yes, I think that is all right.

The Chirman. I think that is all right.

Mr. Holtzoff. Line 86--before you read that--the word

"prison" should be "institution".

Mr. Y ungquist. Or "place".

Mr. H ltzoff. Or "place".

And I think the next sentence might well go out. I don't

5 think you want the formality of assignment of errors, do you?

Mr. Me dalie. Well, here is the difficulty; in getting up

your record the commissioner does not know what record to get

up. We are excluding it from appeal to the district court

later and had in mind that we ought to exclude it here, but the

proposal i , it sets forth the grounds.

Mr. Youngquist. That is right.

The Chairman. Is that a question on the paragraph begin-

ning on like 93, or on the paragraph beginning on line 100, or

on the paragraph beginning on line 104?

Mr. Medalie. Well, what provision is there for having

the commissioner amend or amplify a record?

Mr. Longsdorf. On retrial of the case?

Mr. Medalie. Do you think it is implied?

Mr. Holtzoff. I think that is in here.

Mr. Burns. How about modifying? Does that mean--it

would come up on an order of the commissioner, and if he has

the power o modify, I presume he would say, "You may enlarge
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this record.

Mr. R binson. That is line 89.

Mr. L ngsdorf. How about the words "in relation to the

appeal", t en.

Mr. Yuxungquist. What does the word "order" mean, then,

as used in line 108? He does not really make an order except

an order relating to bail.

Mr. Brns. Well, if you just add in "any order or certifi-

cate" it s ems to me then he has the power to be referred back.

Mr. Seasongood. You provide that you have to have 5 days'

notice of &pplication for appeal in the district court.

Mr. Holtzoff. I don't think you need 5 days' notice.

Mr. S asongood. No, I should think not. That is not the

rule in the court of appeals.

Mr. H ltzoff. This does not require 5 days' notice for

application.

Mr. L mgsdorf. Well, is the order admitting to bail an

order in relation to appeal?

Mr. Seasongood. It says here "any order for the granting

of bail." You don't want that language relating to 5 days,

in determining whether you can get bail or not.

Mr. Holtzoff. If we don't mind tinkering with the Supreme

Court rule , I would like to strike out "5 days' notice".

Mr. Longsdorf. Upon notice, without specifying time.

Mr. Holtzoff. Well, I don't think you have got to say

"upon notice".

Mr. MdLellan. Strike out "upon 5 days' notice".

Mr. Holtzoff. Yes, if that is agreeable.

Mr. B ns. That is taken care of ordinarily by the
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district court's power to have special rules for procedure on

appeals.

The Chairman. Anything further on this section?

Mr. Sqasongood. "Five days' notice" is stricken?

Mr. Hcltzoff. Yes.

Mr. Medalie. What about the district court electing to

try the ca e?

Why nct leave it to the district court either to retry the

case or send it back?

Mr. H ltzoff. Well, I think we ought to take care of that

in the last paragraph on this page.

Mr. Mcdalie. All right.

Mr. Hcltzoff. Strike out the word "standing" in line 112.

Mr. M dalie. "Standing"?

Mr. Ycungquist. I note in lines 110 and 111 you say,

"Motions stbsequent to the judgment of conviction shall not be

entertaine. by the commissioner." And in the paragraph begin-

ning on lire 114 you say, "Within 60 days after conviction a

defendant may move for a new trial".

Isn't that inconsistent?

Mr. Robinson. It is still a Supreme Court rule.

The Chairman. In line 111 why shouldn't it be "by rule"?

"The distr ct court may by rule not inconsistent with these

rules".

Mr. M dalie. That is right. It could be done by rule.

The Clairman. It should be done by rule. Strike out

"order" and just say "by rule".

Mr. Robinson. Haven't we done that in special circum-

stances, though? This is a general rule. "Order" would apply
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to a specific case, would it not?

Mr. McLellan. The court has the inherent power to do

that anyway.

Mr. Youngquist. What do you say about this new trial pro-

vision tha• would make it consistent with prohibition against

motions?

Mr. Robinson. It does not make it consistent. The Su-

preme Cour rules are inconsistent.

"Moti ns subsequent to the judgment of conviction shall

6 not be entertained by the commissioner."

Mr. Burns. "Within 60 days after conviction a defendant

may move for a new trial on the ground of newly discovered

evidence. The motion shall be in writing, addressed to the

commissione r"~

Mr. Youngquist. I do not see how that can work because

under these rules you must take an appeal within 5 days after

judgment ar d conviction.

Mr. Robinson. That is stricken out now.

Mr. Youngquist. Not the appeal. That line 78, "An appeal

shall be taken within 5 days after entry of judgment", on page

3.

Mr. Robinson. That is right.

Mr. Ycungquist. Does this "newly discovered evidence" rule

provide if he does not take an appeal he may, notwithstanding,

within 60 days move for a new trial?

And if he does take an appeal the commissioner no longer

has jurisdJ ction; so he cannot make the motion.

Mr. Robinson. Say "move in the district court", would you?

Mr. Lcngsdorf. The rule specifies it will be received by
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the commis ioner and transmitted by him. Line 120.

Mr. Y uungquist. That is intended only to apply if an

appeal has been taken before. Because otherwise the case

would not be in the district court.

Mr. Longsdorf. Mr. Youngquist, I do not so construe that

paragraph. That applies whether or not an appeal has been

taken.

Mr. Rbinson. Right. Either way.

Mr. Y ungquist. What would be the reason for transmitting

to the dis 1rict court a motion for a new trial on grounds of

newly discovered evidence if no appeal has been taken to the

district court?

Mr. Longsdorf. Because the commissioner's jurisdiction

has ceased with respect to that particular prosecution.

Mr. R binson. What is the difference?

Mr. Dean. The district court does not have the case

though. Wy would you make the motion?

Mr. Seth. What would the district court do? It would not

know anyth ng about the evidence that had been introduced be-

fore the c mmissioner.

Mr. MeLellan. It could not know anything about the impor-

tance of the newly discovered evidence.

Mr. Rolbinson. There you have line 118.

Mr. M Lellan. "* * * shall set forth * * the nature of

the evidenee"t , that is, the newly discovered evidence, not the

nature of the trial.

Mr. Medalie. The district court is not helped much by

what the c ommissioner transmits.

Mr. L ngsdorf. How can a motion show it is newly
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discovered without showing what the original evidence was?

Mr. R binson. This Rule 5 states, "Within 60 days after

conviction a defendant may move for a new trial on the ground

of newly discovered evidence. The motion shall be in writing,

addressed to the commissioner and shall set forth under oath

the nature of the evidence and the reason it was unavailable

at the trial. A copy of the motion shall forthwith be served

upon the United States attorney. The commissioner shall

transmit the motion together with a transcript of his docket

entries to the district court. The court shall hear the

motion and if it deems a sufficient showing has been made,

may vacate the judgment of conviction and direct the commis-

sioner to e-try the case."

Mr. M dalie. Well, that rule left out getting the version

of the evidence fromnthe commissioner.

Mr. Youngquist. What did you say?

Mr. M dalie. This rule makes no provision for getting the

version of the evidence from the commissioner.

Mr. Ycungquist. No, that is the point that Mr. Seth just

made. The only thing before the court is newly discovered

evidence.

Mr. Lcngsdorf. I suppose you would have to show what the

old evidence was in order to show that the other was new.

Mr. Medalie. Someone would have to answer. I suppose the

United States attorney would appear and would get his informa-

tion from the commissioner.

The Chairman. Gentlemen, I have my doubts whether we are

touching on this situation.

Here ve are setting up these rules for the district court
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and proceedings before the commissioner preliminary to it,

and we are trying to condense in a single rule the practice

in a whole group of cases.

We are trying to write a justice-of-the-peace rule, and

it cannot be done.

Furthermore, it only concerns a few isolated cases that

have no general interest of the country at large.

It is a matter the Supreme Court itself has worked on

the last year and a half.

While I am rash enough to tell them that something they

did five years ago has been outmoded, I doubt if I am rash

enough to say something they did the last term is already out-

moded.

Mr. Ycungquist. Mr. Chairman, I move that we strike

5 (c).

The Ckairman. Is there a second? If there is, I shall

be happy to put it.

Mr. Me dalie. I second it.

The CMairman. Shall we assume to become experts on

justice-of-the-peace matters?

Mr. McLellan. We don't have to do this if we don't want

to.

Mr. Rcbinson. I don't think we have to.

I wish Judge Burns was still here.

The justice-of-the-peace situation in this country, as we

know it, is a stench in the nostrils of justice and it is

pretty generally known and there are indications that the minor

court situation and the federal courts are moving along to some

breakdown, inadequacy, and here in the federal courts I think
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we should rery carefully consider the matter before we say we

cannot do aything about this same tendency here and now.

Now, there is a study being made through the Administra-

tive Office, United States Courts, and Mr. John Hanna of

Columbia University and others are engaged in that study.

There is litigation in Congress as you know to take care

of the commssioner situation. And, altogether, it seems to

me that we should at least keep the matter open, rather than

just decide finally that we cannot do anything about it.

Now, f I am wrong about that I of course am glad to be

overruled.

Mr. McLellan. May I ask the Chairman just one thing,

because I hall not understand what it is about at all if I

don't.

Now, m I to understand that while we are permitted to

make a rule like this (c), we are not required to do so?

The Chairman. Well, I would take it, Judge, that our task

was to bring in rules of procedure relating to the district

courts genorally.

We are not attempting to say what should be done in the

district c urts of the District of Columbia or the criminal

courts of the District of Columbia. They have their police

courts here, their traffic court, and this it seems to me is a

specialized thing.

Mr. M Lellan. Well, they have not asked for us to do

this thing"

Mr. Robinson. Our statute specifically says "before

United States commissioner".

Mr. Youngquist. Was it intended to cover the petty
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II offense pr cedure or the preliminary procedure?

Mr. Robinson. Those are the words of the statute.

Mr. Ycungquist. Well, would that mean the law as to petty

offense rules? That law does not require submission to Con-

gress. I think as a matter of construction, proceedings before,

a commissicnor would be held and limited to preliminary proceed.

ings.

Mr. Hcltzoff. I think so.

Mr. McLellan. Well, if there is any possibility of that

construction I am heartily in favor of the motion.

The C airman. Well, it seems to me we stand a good chance

for stubbing our toes by trying to do just a little more than

we have to We can provide a set of rules with such few change ,

I think o work is much more likely to find favor with the

i Court and ith Congress than if we get into this situation of

the petty cases where you are always confronted with one or the

other horn of the dilemma, the desire for summary disposition,

and for ren ering an appeal, in effect, almost impossible on

the merits.

You t at in the states as well as in the federal courts.

And on the other hand is our normal human desire to do

full Justi e to every defendant.

Mr. Holtzoff. Mr. Chairman,. I don't like to have the
statement in, I don't think the Reporter fully meant to say

that the commissioner assists in breaking down.

Mr. Robinson. I did not say that.

The C airman. The J.P.'s.

Mr. Me ellan. He said it was on the way.

Mr. Ro inson. There are indications of the weakening of it.it
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Mr. Holtzoff. I think it may be improved but I think it

is an exaggeration to say it is weakening or getting worse.

Mr. Lo gsdorf. Mr. Chairman, it seems to me we are taking

pretty serious risks when we get into any of the special lines

of procedure. They are too intricate. We haven't space to

handle it or time to reach a conclusion.

I thinc we ought to keep out of that as much as possible

and have a general code of rules for the general procedure.

Mr. Seth. Wouldn't the adoption of this motion require

some slight modification of some of the rules we have already

considered this morning? Because there are constant references

to cases the commissioner may try, in some of the earlier rules.

The Chairman. It might, Mr. Seth. I wouldn't want to say.

Mr. Seth. I wouldn't want to stop now.

I am jast making that as a suggestion to the committee on

style.

Mr. Rooinson. There are other statutes in which the com-

missioners aave their trial powers. You have these national

park cases. Every time a national park system is set up there

is a new co nmissioner and a new statute to take care of it.

It looks like you might have some commissioner problems in

connection with these territories. I wouldn't say we are not

going to have to do anything about trial commissioners.

Mr. Youngquist. Are they charged now with the petty

offense rules?

Mr. Robinson. No, not now.

Mr. Wa te. Wouldn't you say this, if we are going into

the procedure, we ought to go into it in more detail? What you

have in minm would really create the abuses you have in mind.
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Mr. Rcbinson. I think this committee should come up

almost to he completion of the thing. There are two questions,

one has to do with the getting up of the record.

Judge Burns was getting that in shape. But the reports

keep cominm into the Reporterts office from the United States

Attorney oý the Southern. District of New York and elsewhere,

and I am tcld orally and by letter that the commissioner

system has got to be improved; and it seems the people who write

to us--manj of them I can get the letters before you, copies of

the letterE--they feel we ought to do something about it.

Whether we should or not is something for us to decide.

I think what has been here this afternoon is virtually

the completion of arranging of whatever rules may be necessary.

Mr. S eth. In connection with Judge Burns' amendment, it

seems to me it is a procedure now where the referee in bank-

ruptcy makes a certificate of the facts.

Mr. Holtzoff. Don't they have a stenographer in proceed-

ings befor referees?

Mr. McLellan. Sometimes they do, sometimes they dontt.

Mr. Seth. But the law requires, as I recall, that they

certify the evidence or the facts.

Mr. Burns. We have had for years in our district a prac-

tice wherety a district court hearing without a stenographer

may be the subject of an appeal to an intermediate appellate

court and there the counsel confer with the judge and they

reach an agreement as to what the essential facts were, or,

the judge leaves it to counsel to agree; or, in case of dispute,

he writes it from his notes and memory.

You have to have a certain degree of informality, but at
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the same time if you are going to have the essence you have to

have some way, and some means of passing on the ruling of the

8 judge who s trying the facts.

The Chairman. You don't have the facts, do you?

Mr. Burns. No.

The Chairman. We have the same procedure, which means

between the time their case is tried and they decide the facts

the judge decides what the law is, and he fixes the facts, so

there hasn't been one reversal in 50 years.

Mr. McLellan. We don't do that.

Mr. Burns. You either have to have the trial de novo or

the essential elements of the trial procedure.

I think the trial de novo is very bad.

First, it makes the Government expose its hand. We have

that trial de novo from the criminal courts and it works out

pretty badly, and it seems to me if we can work out some mini-

mum requirement so we can raise the issue of whether there was

substantial evidence, that, plus other errors of law, like Mr.

Medalie says, where two men cannot be convicted,--I think we

have got enough.

Mr. McLellan. Judge, I agree with everything you said,

but, while you were out of the room we were finding some other

things, I t ink, the matter with the recent rules in the

Supreme Court, and it got to be too much for the Chairman and

so he has made a motion that we cut the whole business out; and

that is the thing that is before us now.

Mr. Burns. I would like to make my remarks stand and be

applicable to the motion.

Mr. Ro inson. Mr. Chairman, I should think in the
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forthcoming publication of the rules it would be well at this

point to ingert that trials before commissioners are dealt

with by rul s of the Supreme Court, with the citation of those

rules; leaving the matter pending without killing it right now

until we ca see how this study of the commissioners comes up

which is be tg made under the Administrative Office, and see

whether lat r there might be something that this committee

might do.

The Ohairman. It seems to me what we are trying to do is

to try to fLgure out what we hope will be a civilized, intelli-

gent set of rules with an injection into it of another situa-

tion which Is rather primitive and not up at all to the

standards we are laying down.

I ask, inasmuch as the Supreme Court has done the job, why.

should we, a year and a half later, do it all over?

Mr. Me alie. I still would like to have it represented

that we thiak there are some manifest injustices in their rules

Mr. Loigsdorf. Mr. Chairman, why can't we do like they

did in the civil rules, not offer a rule but let them know we

have considered this, and let them show whether they are very

much interested in it? If they want us to go on and recast

this rule tley can ask us to do it, order us to do it.

I don' want to put the thing out of all further consider-I

ation but I am afraid of this rule.

Mr. MoLellan. It seems to me as a practical matter that

where this ground has been covered by the Supreme Court as

recently as within a year and a half, and, while some of us do

not fully uaderstand the reasons for some of the things that

they did, where they have not required us to go into this, thatl
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it is in the interest of the whole set of rules that we keep

away from it.

Mr. Robinson. What is the situation in regard to some

district judges who are simply refusing to entertain any

0jurisdiction at all of offenses which have been declared

offenses by Congress?

You take the Migratory Bird cases and other cases which

Congress says shall be offenses, then you have district judges

saying, "WE don't want those cases brought into our court."

What is to be done?

Mr. McLellan. Well, the only thing to do is to take them

and fine them $2.

Mr. Ycungquist. There is no authority for the trial of

those cases under the present law.

Mr. Robinson. Of course not. But something has got to

be done abc ut it.

Mr. Y ungquist. Doesn't Congress have to act first?

Mr. Robinson. Sure.

Mr. Ycungquist. Don't you think our job is big enough

without that?

Mr. Rcbinson. The answer to all you say is, Yes.

Mr. Hcltzoff. I think you are misinformed.

Mr. Rcbinson. I have been told by assistant United States

attorneys that some of them are being thrown out.

Mr. Hcltzoff. Well, some of the judges that don't sympa-

thize with those cases, it does not mean they refuse to

entertain them.

Mr. Ycungquist. I accept as an amendment to my motion the

suggestion made by the Reporter that there be a note that this
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is now covered by the rules previously promulgated by the

Supreme Court.

The Chairman. All right. All those in favor of the mo-

tion say "Aye." Contrary--

Mr. Lcngsdorf. Before you put the motion may I ask that

Mr. Robinson's proposal is that these rules in our tentative

report be merely referred to or set out at large in an appen-

dix?

Mr. Robinson. The proposal is that they be referred to.

Mr. Longsdorf. All right. Nothing further.

The Chairman. That brings us down to Rule 6.

Mr. McLellan. Did you vote?

The Chairman. Oh, pardon me. Didn't I call for a vote?

Mr. Youngquist. No, you didn't. You cut off the ayes.

The Chairman. Opposed, say "No."

It seems to be unanimous. Carried.

9 Rule -- Well, that deletes everything commencing with

(c), on pa e 2 of Rule 5.

Parag aphs (a) and (b) stand.

Now we come to Rule 6. 6 (a).

Mr. Robinson. You will recall at a previous meeting there

was a disc ssion of what items should be considered by the

committing magistrate or the judge, the court, in fixing bail,

and this 6 (a) incorporates the items which members of the

Committee felt should be included in such an inquiry.

Mr. S th. Lines 8 to 11 seem to contemplate that bail

may be increased or new bail required without notice to the

defendant. I think that is hardly according to Hoyle.

The C airman. What was the reason for that?
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Mr. Robinson. I am just trying to find that.
That isB based on a statute. or code. I will have to look

up the sourle of it.

Mr. Ho tzoff. I suppose under existing law at the present

time the julge would have a right to increase bail without

notice, havy bail increased.

Mr. Mc ellan. Well, isn't it just as well not to invite

him to do i without notice?

The Chairman. In other words, not adopt the sentence,

the clause, "without notice to the defendant."

Mr. Mc ellan. Yes. That helps a little

Mr. Beth. Yes.

The Chairman. If there is no objection, the words on linet

I10 and 11, "and with or without notice to the defendant", will

be deleted.

Anything further on (a)?

Mr. Medalie. What do you delete? You leave that open,

then?

The Chairman. Leave that out.

Mr. Medalie. Yes.

Now, tae commissioner has no power to increase--

Mr. Holtzoff. Well, this is limited to the court as it is

now framed.

Mr. Medalle. Well, isn't this a general provision for

bail?

The Chairman. Yes. We are.out•of the commissioners.

Mr. Medalie. When youesay "by the court or by a judge

thereof" you are excluding the \cemmissiener?

Mr. Ycungquist. Yes.

\-
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Mr. Longsdorf. What about bail by a commissioner during

a postponement?

Mr. Yoangquist. We say in line 2, "as in the judgment of

the court or committing magistrate will insure the presence of

the defendant".

In lin 9, speaking of increasing or reducing bail, that

"1may be req ired by the court or by a judge thereof".

Why do we refer here to a judge thereof, and may I not

suggest that we substitute for that the words "or magistrate"?

Mr. Holtzoff. Why not omit this clause entirely?

Mr. Yoingquist. That's right. Strike out "by the court

or by a judge thereof".

Mr. Me lalie. In line 4, do you need "or committing

*magistrate".>

Mr. Longsdorf. No.

Mr. Me alie. Well, shall that go out?

Mr. Burns. Well, in Rule 5 you have talked about the

magistrate shall admit him to bail, and I suggest a cross-

reference to Rule 6.

Now, you have no provision for bail before a magistrate.

Should you hake it applicable to both magistrates and court

judges?

Mr. Me alie. Yes. But the word "committing" ought to be

left out of "magistrate".

Mr. McLellan. Oh, yes. Just strike out the "committing".

Dontt strik out "magistrate".

Mr. Melalie. That is right.

The Ch irman. "* * judgment of the court or the magis-

t rate"?
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Mr. Me alie. Yes.

The Chairman. Then the change is made at the end of

line 9 which you have defined, strike out "by the court or by

a judge thereof", and later in line 10 strike out "and with or

without notice to the defendant".

Mr. Mc ellan. Does it end with the word "required"?

The Chairman. "* * at any time for good cause."

Mr. Mc ellan. "The amount of bail may be increased or

reduced"--

The Chairman. -- f"or new or additional bail may be re-

quired at any time for good cause."

Mr. McLellan. I get it.

The Chairman. All right.

If th re are no questions, we go on to (b).

Mr. Waite. I noticed in Draft No. 3 there was added to

(b) provision that the officer shall refuse to accept any

surety who does not appear to be qualified.

I am ust curious as to why that was left out of this

draft.

Mr. Y ungquist. I think the reason for it was that that

was assumed. I have no very definite recollection.

Mr. W ite. I remember we discussed it at the previous

*meeting and decided to put it in.

I haven't any preference as to whether it should go in

or not, I am just curious about it, and wondered what the

reasons we e.

Mr. M dalie. The general provision for justification has

all of the implications, doesn't it?

Mr. Youngquist. Yes, that is implied from the next
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paragraph.

Mr. Burns. Doesn't it require some finding by the magis-

trate, as to the worth of the affidavit as well as the worth

10 of the surety?

4Mr. Medalie. It means that he has justified or has not

justified, in the judgment of the magistrate or the judge.

I thiý the less we say about it the more care will be

exercised.

For e ample, I can imagine the senior district judge in

my district, where the surety did not really justify but he

felt pretty sure the defendant would not run away--he had a

wife and six kids--he just forgets about the full justification.

I think we must leave that to the judges pretty much.

Also It may be desirable to think the thing over a couple

of days. 9hose are rare cases, but we ought to give the judges

a little leeway.

Mr. Lcngsdorf. That is right.

Mr. Hcltzoff. I think we could shorten this by leaving

out the last two words in line 13, all of line 14, and the first

six words cf line 15.

The Treasury Department issues a list of approved surety

companies.

Mr. Medalie. I second the motion. Strike out the words

beginning on line 13, "and has filed evidence of such approval

in the district court for the district where the bail is

tendered"- down to the next comma on line 15.

The C airman. Any objections to that?

So ordered.

Any further suggestions?
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Mr. Rcbinson. Further, strike out "attached to" at the

beginning cf line 16. Just say, "filed with the bond".

Mr. Holtzoff. You don't need anything. The first six

words of lne 16 can be stricken out.

Mr. B ns. "* * shall justify by affidavit the bond or

undertaking".

Mr. Seasongood. How does it finally read now?

Mr. Ycungquist. What did we do with line 16, Mr. Chair-

man?

The Chairman. The suggestion was to strike out the words

"attached to the bond or undertaking".

Mr. Robinson. Strike out the words "attached to", and

instead of "attached to" "filed with".

Mr. Me alie. What do you mean by the provision of filing

with? It becomes part of the record. An affidavit is not

worth anything unless it is filed.

Mr. Burns. Well, what does he justify?

Mr. Me alie. If the bail is a thousand dollars he is sup-

posed to show he has available funds which can be reached to the

extent of a thousand dollars over and above his liabilities.

Mr. Burns. Then he justifies his undertaking as surety?

Mr. Medalie. Yes.

0Mr. Burns. Don't you think we ought to say, justifies

it is enough?

Mr. Medalie. The word "justify" is a term that is used.

I don't think we need to say any more.

Mr. Longsdorf. Do you think we ought to say "justify"

after he files the bond?

Under the statute under our Code of Civil Procedure we
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accepted ihe bond as filed--

Mr. Medalie. But that is a different procedure. Here the

law requires justification. In ordinary civil procedure the

justification is not necessary, but here the law requires it,

so you don't need to say anything.

Mr. Burns. Isn't there usually an order of the court

approving the surety?

Mr. Medalie. Yes.

Mr. Burns. Now, we say nothing about that.

Mr. Medalie. I don't think we need to.

Mr. S asongood. Well, it is only the fact that it might

appear after he signs the bond he files the affidavit.

Shouldn't he do that before the court approves him as a surety?

Mr. Buns. Ought we to add "shall prior to approval"?

Mr. Youngquist. I don't think that is necessary. The

justification of surety is really a part of the undertaking so

far as approval of the bond is concerned, and the court approves

the bond only upon a showing of justification.

I havy no objection to it except putting in words that

lawyers think are superfluous.

Mr. Medalie. I am quite sure that nobody in any federal

court or s ate court will believe that a surety may justify

after a de lendant has gone out on the filing of that bond.

Mr. B rns. Then "justify" is the filing of an affidavit

plus the finding of a judge?

Mr. Holtzoff. Yes.

The Chairman. No.

Mr. Burns. On approval of the judge.

Mr. Medalie. No; this only gives the order in whicht it
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is done.

The Chairman. Justification is the act of a man who is

about to beoome a bondsman.

Mr. Bunns. Then it seems to me our rule is deficient.

Mr. McLellan. No. One of the conditions precedent to

1 the approval.

Mr. Burns. Well, we don't say anything about the approval

in this rule.

Mr. Me alie. As it reads now, one might say that the

minute he files a justification it requires no order, the warden

must let him out.

Mr. Bu ns. If justification means he must show he has

assets, thea, although he may have made a false swearing, he

technically has justified if justification does not include the

element of udicial approval.

Mr. Se songood. Well, in line 12, a "prospective surety,"

would that do it?

Mr. Youngquist. Well, I had in my notes, to add on (b)

this language: "No bond or undertaking will be approved unless

surety appears to be qualified."

Mr. Waite. I wondered why that was omitted here.

The C irman. Something like that should be here, because

the justification is only the surety's act, as I understand.

We w t to convey the idea of judicial approval.

Mr. Mc ellan. Then would it be all right to say something

a little different than Mr. Youngquist gave it, namely, "No

surety shall take effect until approved"?

Perhaps that would not be it exactly.

The Chairman. You want to cover the idea that there must
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be judicial approval?

Mr. M Lellan. Yes.

Mr. Waite. That brings up a problem. As it was before

it was, "No officer shall accept one whose security does not

qualify."

Your uggestion is, I gather, that the bonds shall not be

effective until there has been this justification.

Mr. McLellan. No, until following the justification there

is approval by the court.

Mr. Waite. It leaves it up to the court to approve one

that did nct qualify if he wanted to.

Mr. Hcltzoff. Well, it seems to me that that would be

necessarilj implied, that if the judge should find it is not

sufficient -

Mr. W ite. In that case I suggest it should be put back

as it was, that the officer shall refuse to accept any surety

who does nct appear to be qualified.

The Chairman. Instead of "officer" why don't we say

"judge or commissioner"?

Mr. W ite. I was just giving it as it was previously.

The Chairman. The court or magistrate is the way it was

previously.

Mr. Seth. In actual practice, where a bench warrant

issues and the judge fixes the bond on the bench warrant, he

never sees the bond and the bond is accepted without the court's

knowing anything about it. It should not be limited to the

office of judge. It should be, "No officer shall approve".

Mr. Youngquist. I move, Mr. Chairman, that we add to the

end of (b), "No bond or undertaking shall be approved unless the
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surety thexeon appears to be qualified."

Mr. Hcltzoff. I second that motion.

The Chairman. Any discussion?

All those in favor of the motion say "Aye." Opposed, "No."

Carried.

Mr. S asongood. Why shouldn't you justify by affidavit?

Why do you have to attach it to the bond?

Mr. R binson. I think the reason for putting it this way,

as I under tood it, it was considered a good idea to have the

bond and affidavit together.

The Clairman. It might very well happen that that could

not be.

Mr. Robinson. The language of a good deal of this is

statutory, but I don't have the statutes at the present time.

The Chairman. All right. We go to (c).

Mr. S asongood. Is that stricken?

Mr. Hcltzoff. That is out.

Mr. Ycungquist. I notice that we in (c) for the first

time use the word "recognizance".

Mr. Rcbinson. That is to go out. I think that should be

stricken. Don't you?

Mr. Hcltzoff. Yes.

The Ckairman. If there is nothing on (c), we will proceed

to (d).

Mr. Ycungquist. Just a minute. "* * unless the court

shall otherwise order". Do we need to refer to the commission-

er there?

Mr. SEasongood. Why don't you say, "unless otherwise

ordered"?
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Mr. Holtzoff. "* * unless otherwise ordered". Yes.

The Chairman. Is that something a magistrate would order?

Mr. S th. No.

The Chairman. That should go to the court, shouldn't it?

Mr. Lcngsdorf. Suppose he is bailed for preliminary exami-

nation.

Mr. Hcltzoff. Why not say, "unless otherwise ordered"?

The Chairman. I am wondering if that is not solely the

court's prerogative.

Mr. Seth. I think so.

The Chairman. What about that? Is that something a

magistrate can do?

Mr. Longsdorf. How about his surrender to the magistrate?

Mr. Medalie. It says "is surrendered."

You h e various conditions under which bail is given.

You have bail to appear for examination before a magis-

trate, as bail to answer. You give new bail, don't you, after

defendant is held to answer?

Mr. Yo gquist. It continues under this provision.

Mr. Medalie. That is right.

Now, uder what conditions would the court otherwise order?

Mr. Youngquist. Suppose the matter is pending before the

commissione- and he chooses to release the defendant on his own

12 recognizanc ?

Mr. Longsdorf. Suppose new bail is required and the court

desires to elease the old?

Mr. Ho tzoff. I don't think we should give a commissioner

authority.

The Chairman. Well, if we think those are matters that
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are within the jurisdiction of the commissioner, we can say

"unless otkerwise ordered", but I was a little in doubt about it.

Mr. Medalie. We have given the commissioner the power to

reduce bai. This will be a case when new bond is furnished or

additional bond is furnished. When a new bond is furnished the

old bond iv discharged. That would be the order.

Mr. Burns. The bonding company may have gone broke. A

new bond may be necessary.

Mr. Me dalie. You may need a new surety.

Mr. Ycungquist. It would not be any good to discontinue

the old bo d in that case.

The CMairman. I think we had better change it in line 24

to read "Unless otherwise ordered".

All right. We will go to (d).

Mr. Me dalie. Excuse me; I think there is a little error

here. When you have bond to appear for examination and then

a defendant is held to answer, new bond must be given, must it

not?

Mr. Ycungquist. I thought one of the purposes of (c) was

to continue the bond. It says, "The bail shall continue in

effect until judgment is rendered in the proceeding in connec-

tion with vhich it is given," and that cannot be rendered

except in district court.

Mr. Medalie. Then bail to appear for examination would

be bail also if held to answer?

Mr. Lcngsdorf. This does not say so.

Mr. Ycungquist. I did not get what you said.

Mr. Medalie. If bail is to continue down, it would be

bail also to continue down to the district court if defendant
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Mr. Ycungquist. That would be my interpretation of this

language.

Mr. BUrns. What is the undertaking now? I think the

average bond that I am familiar with is that he shall appear

for examination; and when he appears the surety is no longer

liable, and you have to have a new bond if you want to hold him

for final trial on the merits.

Mr. McLellan. It all depends on the reading of the bond.

Mr. Medalie. That is why this cannot be correct language.

Mr. McLellan. You haventt any power to make that kind of

bond.

Mr. Medalie. But when you give bail only for examination

that bail cannot continue down to the day of judgment unless it

is written to include to appear for examination and to answer

to the district court should the defendant be held.

Mr. Youngquist. My recollection was that was the form of

bond provided before commissioners. Have you something there?

Mr. Robinson. Yes. Here is a bond in which it is pro-

vided he will appear before the commissioner at a certain time

and if he is held by the commissioner, will appear before the

district court when required to do so from time to time, then

this is to be void, otherwise to be in full force and effect--

Mr. McLellan. That is right. I have continued those

bonds 25 times. But if it were written differently from that

you could not continue it unless the contract provided for all

the conditions, and that is the trouble with your rule.

Mr. Medalie. Well, we might need an additional provision

in our rule where the bond to appear for examination shall carry

with it bond to appear in the district court and be amenable to
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its dispos tion if heJd.

It woILld be describing the form of bond.

Mr. M Lellan. In describing the effect to be given a

given bond but the bond shall be valid if given so and so.

There is danger of some surety company getting on to

something here,

Mr. Ycungquist. Are our rules going to have a form of

bail bond appended to them?

Mr. Robinson. I think they should.

Mr. Ycungquist. Of course the rule cannot hurt anything.

Mr. Lcngsdorf. Then you will have to have two forms of

bail bond, one for those cases where he is indicted, and one

where he is brought in on a bench warrant.

Mr. Y ungquist. Yes. This rule would cover both classes

of cases.

If the bond would call only for appearance before the

commissioner I suppose it would be sufficient, to that extent.

Mr. Burns. Don't we need another subheading, "The Bond--

What It Shall Contain"?

Mr. Robinson. Yes.

Mr. Seth. Shouldn't it be that bail for appearance in

district court shall continue?

Mr. Robinson. What would it continue that to?

Mr. Medalie. Bail to appear for examination shall also

provide tha defendant shall answer to the district court, if

held, and b amenable to its orders and judgments.

Mr. Se h. Well, aren't you fixing bail then before the

commissione- has heard the case?

Mr. Me alie. Yes. He can change it.
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Mr. S th. Then he can change it and make new bond?

Mr. M1dalie. Yes. But this provides the form of the bond

where the defendant gives bond to appear for examination before

the commis ioner and where he is held.

Mr. S th. I think we ought to limit this rule to bonds

providing for the defendant's appearance before the district

court, and then we are on safe ground; that is, the continuing

13 bond.

Mr. Hcltzoff. I wonder if we ought to leave out para-

graph (c) Entirely.

The Chairman. I think the object of that was that bond

be provideý that carries clear through the proceeding, instead

of having e bond for the commissioner and each term of the court.

That was the object.

Mr. Hcltzoff. Depending upon the surety, how far he was

willing to go.

Mr. Burns. You may have a surety who will undertake that

the defendant will appear for examination but not up to final

judgment.

So if you leave out (c) you can ignore entirely the ques-

tion of the range of the bond and leave that up to the existing

practice which is already frozen and is already well understood.

Mr. Mc ellan. I second that.

Mr. Medalie. All sureties, with few exceptions, are surety

companies. They take a fee which calls for going through the

proceeding in all phases, with only one restriction, that it

shall be paid annually.

The Chairman. All those in favor of the motion say "Aye."

Opposed, "N ."
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Carried.

Ji Gentlemen, it is getting close to 5:30.

Mr. Medalie. Well,, "Forfeiture and Remission." It is the

same rule. Then we take a new chapter.

Mr. Y tungquist. What do you do tonight? Do we meet?

The Chirman. Oh, yes, I think so. Don't you?

Mr. Youngquist. At what time?

The Chairman. About 8:00 o'clock shall we be back?

1i Mr. Dean. We could hold it out there if it is more con-

venient.

The Chairman. I think it would be better to come back

here.

Mr. Mc ellan. And you had better indicate the time for us

to come back.

The Chairman. Eight o'clock.

Mr. Medalie. We are coming back totalitarian style,

aren't we? All together?

The C airman. I hope each will be all together.

Mr. Medalie. Well, don't you want to take this last sub-

division (d), then we will have a new chapter when we come backi

Mr. Waite. I have a question to raise about (d) which

might take some time.

Mr. Me dalie. All right.

(Whereapon, at 5:30 o'clock p.m., a recess was taken

until 8:00 D'clock p.m. of the same day.)
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The proceedings were resumed at 9 o'clock p.m., at the

expiration of the recess.

The Chairman. I think we were up to (d), Rule 6.

Does t at mean that forfeiture is not automatic and that

you have to get the surety in, and all that business?

Mr. Burns. What about on motion of the United States

Attorney?

Mr. Ho tzoff. The forfeiture is automatic, but you have

to bring a proceeding to get forfeiture.

Mr. Bu rns. Should the court be required to be on top of

all these taings to make a declaration, or shouldn't you provide

"shall declare it on motion of the United States Attorney"?

Isn't it his job to look out for the assets of the United

States?

Mr. HoLtzoff. This is on the motion of the United States

Attorney.

Mr. Burns. I think it should state, "The court shall on

motion of tie United States Attorney declare forfeiture of the

bond."

Mr. Walte. I would like to ask why is it so different

from the pr vision in Rule 52? Rule 52 (d) has eight or ten

lines and this has five lines. It looks like much the same

thing.

Mr. Ro inson. 52 (d) applies to appeals, and this Rule 6

(d) is an egfort to combine the comments that were -made by

members of the committee on draft 3, which had Rule 26 and

alternate Rule 26, and this is the result of the comments
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of the comm ttee and the combining of them.

Mr. Wa.te. But they both have to do with forfeiture bail

bonds.

Mr. Robinson. That is right.

0 Mr. Waite. And I would not suppose there would be any

reason for a difference in procedure for bail bond on appeal

than any ot er bond?

Mr. Ro inson. Part of the problem is trying to keep the

appeal rule separate from the rest of the rules, in view of the

fact that wE may wish to offer them separately. Your answer, I

suppose, there would be that therefore the two should be just

"the same, although duplicated.

Mr. WaJte. Why not then make Rule 6 like Rule 52? I

'Swould be afiaid that it would be so perfectly obvious that there

are differert ways of dealing with the same problem that it

would subject the whole thing to criticism.

Mr. Rolinson. I never heard of an automatic forfeiture

plan for an appeal bond, but automatic forfeiture for other

bonds in other parts of the proceeding is possible and is known.

Mr. Youngquist. Rule 52 (d) does not relate to supersedeas

Jbond, does It?

Mr. Walte. No, it does not.

Mr. Holtzoff. It relates to bail bond on appeal.

Mr. Youngquist. Yes, but not to supersedeas in the ordinary

sense. You may have the same bond continuing through and to

which both 6 (d) and 52 (d) might at different times be available.

I imagine what happened was that the subcommittee got tired by

the time they reached 52.

Mr. Holtzoff. I think the two rules were drawn by two
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different dtaftsmen.

Mr. Waite. I like No. 6 better than I do 52, but unless

there is some reason for the difference, I think it would be

well to have them alike.

Mr Ho tzoff. I would like to say something about 52.

52 is taken from the civil rules, and it was considered quite a

step forwarl. The advantage of 52 is that you have no

difficulty in getting jurisdiction over the surety under the

procedure o9ltlined in 52 (d), and there is no reason why you

should, bec use 52 (d) in effect provides surety on a bail bond

on appeal, ippoints the clerk of the court or his agent for the

purpose of feceiving service of the papers.

I woulf like to see 52 (d) carried back into 6.

S Mr. Robinson. I think that would be desirable.

Mr. Holtzoff. I do not see any reason why they should not

be.

Mr. Butns. I do not think, in any event, you should call

for automatic forfeiture. Here you call for motion by the court.

Mr. Longsdorf. Is it necessary that the bond shall

contain a ri cital that the sureties submit this to the jurisdic-

tion?

Mr. Ho tzoff. That is a question of drafting the bail

* bond.

Mr. Longsdorf. Is it necessary that the bond contain that

provision as it does in a civil appeal bond?

Mr. HoLtzoff. Yes.

Mr. Youngquist. If a bond is given pursuant to the rules,

it would be subject to the procedure provided by the rule.

Mr. HoLtzoff. To bring this matter to a head, I move we
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revise 6 (d' so as to include the provision of 52 (d).

Mr. Wa te. I support that.

Mr. Me alie. Which provision? Jurisdiction of the court

and appointing the clerk as his agent?

0Mr. Ho"itzoff. Yes.

Mr. Mc ellan. And doing away with the necessity of an

independent action?

Mr. Ho tzoff. Yes.

Mr. Mc ellan. Do you want to wait to do it now or have

somebody do it?

The Ch irman. I think it should be referred back to the

reporter.

Mr. Mc ellan. Yes.

0The Ch irman. It is moved and seconded. Are there any

further remarks?

Mr. Yoangquist. Yes, I have this remark to make. Some-

times bail is represented by property, security, and collateral,

on deposit with the court. 6 (d) is broad enough to cover

that. 52 (d) is not. Therefore, I would suggest that when

Section 6 (d) is drafted it be made broad enough to include

cash bail, as we call it.

The Chairman. Is that motion seconded?

0Mr. Medalie. Seconded.

The Chairman. Are there any remarks?

All th ose in favor say "Aye." Oppose, "No." The motion

is carried.

Now we come back to the rule that was distributed before

recess, prepared by Mr. Wechsler, proposed Rule 5 (c). Has

everybody a copy of it? If not I have copies before me.



210
5 11

Mr. Burns. The rule as proposed would not commit the

United States Attorney to take advantage of any statement made

to him after the defendant has been released on bail. Now, it

may be desirable to incorporate the generally accepted ethical

provision t at you do not talk to your opponent t s client after

an appearan-e has been filed and issue has been joined, but I

think if we were to follow the general philosophy, it ought to

bechanged t) read, after "5 (a)," as follows:

0r, after the defendant has been committed by a

magistrte, 'if the interrogatina occurs," insert:

"While the defendant is in custody in the absence
of the defezidant's counsel," and strike out:

* (r of a United States 'ommissioner," because after

he has been committed the United States Commissioner is a

,stranger to the proceeding.

Ii Mr. Wechsler. I acoept that change, Judge Burns. I had

in mind that the whole thing would apply only in a case where

the defenda t is in custody. The point about the United States

,lCommissioner was to find some substitute in the situation where

ý!the defendant has no counsel.

The Chairman. Would you read it through, Judge, with the

amendment yoa suggested, so we can all get it?

Mr. Bu s. No change in the present proposal up to "in

violation of Rule 5 (a)":
"or, after the defendant has been committed by a

magistrate, if the interrogation occurs while the defendant

is in custody in the absence of the defendant's counsel."

Mr. Waite. I could go with it so far as the provision
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concerning interrogation while he is held in custody in viola-

tion of Rule 5 is concerned, but I am very skeptical of the

wisdom of saying that you cannot use anything that is learned

by interrogation after he has been committed.

I do not see why in the world we should not use it. The

rule against undue pressure, and all that sort of thing, is

perfectly sound and clearly accepted; but is there any real

reason why, if a defendant makes an admission of guilt in

answer to a question, that should not be used, merely because

he has been in custody when the question was asked?

Mr. Wechsler. Mr. Chairman, I would like to answer

Mr. Waite, but before doing so I would like to point out one

general point about this formulation. Under no circumstances

0would this foimulation exclude a voluntary statement by a

defendant, whether in custody or not in custody. It is address-ý

ed only to the case of a statement made by the defendant in I

response to interrogation by an officer or agent of the

Government.

Secon , it does not preclude interrogation prior to commit-

ment by a magistrate in the course of taking the arrested

person before a magistrate or in the course of holding him priori

to taking him before a magistrate, so long as there is no

violation of Rule 5 (a)--that is to say, so long as he is taken

before a magistrate within a reasonable time.

Now, it is drawn that way because it is not intended to

strike an interrogation as such, but because it is intended to

strike at prolonged interrogation or interrogation aided by

prolonged detention without taking a man before a magistrate,

both of which I think we would all agree constitutes an abuse.
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Now, i a case where the defendant has already been before

a magistrate and has been committed to custody to await trial,

it seemed t me that in that situation--he is now in custody--

there is no longer any justification for interrogating him in

the absence of his counsel.

Mr. Waite. Suppose the prosecuting attorney gets hold of

some information which seems pertinent. I can't see any

reason at all why he should not discuss that with the defendant

and ask the defendant what he has got to say about it.

Mr. Wechsler. He can discuss it with him.

Mr. Waite. Well, only if he calls in the defendant's

counsel, and you know what it means. It gives the counsel a

10 chance to tell him to keep his mouth shut, and I do not know

why in the world we should have a man present to tell the

defendant not to make any admissions of truth.

I would go with you the whole way in opposing improper

interrogation, but I cant see anything improper in that sort of

thing.

Mr. Wechsler. Well, I suppose the question is what you

believe the right to counsel be intended for. Again I come

back to what seems to me a basic paradox in criminal procedure.

In the couitroom the man is surrounded with every conceivable

right. He must be given counsel. The procedure against self-

incriminat on comes into play insofar as any interrogation may

be directed by the court or insofar as there may be any compul-

sion to make disclosure; but as soon as he is taken out of the

courtroom and taken back into jail he has no rights. It is a

schizophre ic situation in the law in which, when we put full

dress on, e play one type of game, and when we resort to mufti,
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we play another type of game.

Mr. Waite. I should say there is a distinction there.

His right to counsel in the courtroom is his right to advice

as to law. Nobody originally conceived, I think, that he has

'a right to be told what to say and when to keep his mouth shut;

and the only reason why he needs counsel is to advise him when

he is in the courtroom.

Mr. Wechsler. I disagree with that. I think his right to

counsel is a right to advice by counsel in every movement that

he has to make. I do not think that means counsel is supposed

to tell him what to say.

Mr. Waite. But you know that is what it really means.

That is what the public is going to sey. I revert to what

Mr. Holtzoff, or Mr. Youngquist, I guess it was, said, and which

I disagreed with then.

You said we must consider to some extent how the public is

going to take this sort of provision, what the public--and I

mean the legal public--reaction will be; and I think if we put

a provision of that port in it is going very definitely to hurt

the adoption of the rules.

I am trying to be consistent. I think it ought not to go

in because it is not a wise thing. I am not trying to keep it

out because of what the public would put in.

Mr. Wechsler. I think the public would not be simultane-

ously on the side of the defense', and on the side of the prose-

cution at the same time.

Mr. Burns. Isn't it a strange anomaly that if the plain-

tiff brought an action against the Governmest of the United

States on a cause which is recognized by the Court of Claims,
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the plaintirf in the absence of plaintiff's counsel and interro-

gate him ab ut any matter which may be of interest to the

Government; and yet, in a criminal case, where his liberty is

at stake, and possibly his life, it is not only not ethical but

it is lookel upon as a thing that is blessed for the Government

to inquire at a time when the whole atmosphere is one that

breathes duress and where the defendant particularly is at a

disadvantage, because he is in jail?

Mr. Waite. Suppose we leave the prosecuting attorney out,

because there we have the complication which grows out of the

relationship between lawyers, the impropriety of going over your

opponent's head to his client. So let us leave the prosecuting

attorney out of it. Let us have some other official of the

Government.

Mr. Burns. What other official has the right to interro-

gate?

Mr. Waite. It is not a matter of the right to interrogate.

Suppose som other official does interrogate and gets informa-

tion which s definitely conducive of the truth. I think it

would be a eversion to the ideas of the past generation to say

that that information could not be used because it had been

gotten by a king the man questions.

Mr. Burns. I think our suggestion is progressive about

the next generation, because, after all, you add to it is

another lawyer provision. He may be in the guise of a marshal,

but he is i terrogating. After all, if a man makes a statement,

even though he is in custody, that may be used; but interroga-

tion connotes an attempt to examine.
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Mr. W ite. Well, unfortunately, it does not. Now, you

have sugge ted a voluntary statement might be used, but you

can't conc live of the accused calling the marshal in and say-

ing, "I wamt to tell you something."

Mr. Burns. No, but I can conceive of a visit at the jail,

and I think there are a number of cases where the Government

has relied upon statements made to a relative.

Mr. We chsler. Statements made to a fellow-prisoner were

commonly used.

Mr. Waite. This does not preclude that, but I do not see

any more reason why you should preclude it merely because it

is an answe r to the marshal.

Mr. Wechsler. But I think there is a valid answer to

that, and he merit of the whole thing turns on this proposi-

tion, I thLnk: The United States Attorney or an F.B.I. agent

comes into the prison after a man has been committed by a

magistrate and says, "I want to talk to you about this," and

begins to ask him questions.

It seems to me inescapable that pressure is being exerted

upon that nan. Now, it may be the subtle pressure of the

office helf by the questioner or it may be an implication of

greater pr ssure to come, but the fact is that, from the point

] 1 of view of the defendant, his antagonist is the prosecutor;

and it is hat situation that it seems to me justly lends

itself to an ameliorative rule, and that is the only thing this

is suggested to get.

Mr. Waite. You are not suggesting that that is apt to

lead to untruth, like the third degree, are you?

Mr. Wechsler. Well, certainly not to the ssme extent as
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the third degree.

Mr. Waite. That would be the only justification that I

could see for excluding It.

Mr. Youngquist. That is all the suggestion is aimed at,

isn't It--an attempt to eliminate the third degree?

Mr. Wechsler. Yes, it goes further than that, and it

clearly goes beyond the purpose of the confession rule, which

rests upon the untrustworthiness of the confession. I agree

that a statament made by a defendant in response to interroga-

tion by the United States Attorney, in the absence of any other

form of durEss, is a statement that carries a reasonably high

degree of tmistworthiness. It is made against interest.

It seems to me that the defendant has a right--and this is

as fundamenbal as anything else--that the Government be put to

its proof. That is the underlying basis of the rule against

self-incrim nation.

Mr. Burns. Be put to its proof, which we assume it has

befor.e it has Instituted its proceeding.

Mr. Waite. I believe the Government must be put to its

proof, but believe what you are trying to do is hamper

reasonable fforts of the Government to get the proof. That is

as I look a it. I agree with you that we ought not to allow

the third degree. We ought to put a stop to real duress. But

you can go o much further here.

I can o with you on the first part, because that is

obviously d ress. That Is obviously wrongdoing. But it can't

be wrongdoing for a marshal to ask a man questions.

Mr. We hsler. If you have reached this point that I think

you ought tc consider from that point of view, you cannot have
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a rule that requires proof of duress which Is a rule that works

in anything but exceptional cases, because in all but excep-

tional cases a defendant cannot prove duress.

A rule of this kind actually operates in part as a prophyl-

0actic rule, going beyond the situation in which duress can be

proven, at ieast in part, for the sake of meeting that situation.

I do not agree that it has no merit in terms of an objective of

eliminating only duress.

Mr. Waite. I should hate to try to have to justify hi-s

before the )ublic.

Mr. Mc ellan. Question.

The Chairman. The question has been called for bS Judge

MicLellan. Is there any more discussion?

Tne question is on the rule as drafted by Mr. Wechsler

and as amenled by Judge Burns with Mr. Wechsler's consent. All

those in favor say ".aye." Opposed, "No."

1 call for a show of hands. Those in favor. Six. Opposed.

The motion eems to be lost.

Mr. We hsler. Mr. Chairman, may I move that that part

which Profe sor Waite said he would agree with--

The Ch irman. Suppose you restate it, if you will.

Mr. We hsler. As written, with a period after "5 (a)."

0 The Chairman. Is that seconded?

Mr. De sion. I second that.

The Chairman. Is there any discussion?

Mr. Youngquist. I should like to ask a question. Is it

clear what nolding in custody in violation of Rule 5 (a) would

be?

Mr. Seth. When does the violations 5 (a) start?
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Mr. Wechsler. Rule 5 (a) imposes a duty on a person

making an arrest to bring the arrested person before a magis-

trate with~n a reasonable time. That is the essence of it.

12 Mr. Ycungquist. Without unnecessary delay, it says.

l r..Wechsler. It is subject to redrafting, as I under-

stand it, tut that is the principle of it; and this is intended

to apply tc those cases in which the person arrested is not

brought bef ore a magistrate without unnecessary delay. So that,

in my view, it would apply to any detention after that reason-

able time rescribed by Rule 5 (a) has passed.

Mr. Youngquist. And it would be necessary for the court,

then, in each instance to determine whether any part of the

period intervening between the time of the arrest and the

arraignment before the magistrate constituted unnecessary deA&y?

Mr. We chsler. That is right.

Mr. Burns. That is quite appropriate. At the time 5 (a)

was being discussed question arose as to what sanction there

was for ta t right, because it is described as a right of the

defendant, when that right has been violated by unnecessary

delay; and the answer was given, perhaps it was an arrest void

ab initio, but he had his action against the officer, which I

think is strictly a law school reply.

Mr. Wite. There have been a lot of cases of that

character.

Mr. Burns. I still think it U. a law school reply. The

fact that a court must make a determination as to the exact

period or t e exact point when the unnecessary delay began does

not seem to me to militate against our putting in a rule which

would oper te much more than a pious prayer.
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Mr. Ycungquist. That would hardly be a sanction, because

they might hold them for days without asking them any questions

at all. The purpose of the defendant's being produced before

a magistra e without unnecessary delay is to give him an oppor-

0 tunity to all for his preliminary hearing or to apply for bail;

but it seems to me a rather backhanded way to impose a sanction

for a violEtion of the rule requiring that he be produced before

the magistiate without unnecessary delay, by saying that any

questions hat he may answer in the meantime shall not be

admissible in evidence.

If we are going to put sanctions on it, let us put a

penalty on the officer who is guilty, rather than put a burden

on the pro ecution.

0 Mr. D ssion. There is a penalty now, but it does not do

any good.

Mr. Bumns. I do not prefer to go into the law of officer

and prisoner, but I venture to make a guess that in ninety-nine

out of a hundred cases where there has been any delay it is due

to the fact that the defendant has not come across, and it is

tied up with the fact of a governmental agent seeking

information.

Mr. McLellan. Who decides this question of unnecessary

0 delay? DoEs the court decide it and then, if it is a question

of fact, leave it for the jury to say?

Mr. Burns. Like all questions of fact, I presume.

The Chairman. May I go back and ask you what protection

this gives to the prisoner when he most needs it, which is in

the initial moments or hours of his confinement in the custody

of the mar hal?
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Mr. Wechsler. It does not give any to him, but I do not

think that s an argument against this, because I do not think

you can draft a rule that will do that, since any rule would

necessarily be in terms of bringing the prisoner before somebody

* ~ else.

You have a rule--as far as any rule can go--to bring the

prisoner before somebody, to wit, a magistrate. Even that rule

is violated, and when it is violated you have a question of

unnecessary delay.

The Chairman. Why should it be a question of carting a

person frod the hills in some part of New Jersey down to Newark,

on a mount ineering trip?

Mr. Wechsler. If you want to hit that, you should do it

by retaini g the existing law, which requires them to bring him

to the neaxest magistrate, instead of suggesting the modofica-

tion of t t law which was suggested earlier today.

But I do not think that point bears on whether we should

have this ;rotection, assuming that there is to be that scope

as to where he is brought. In other words, this whole rule

was designed for a partial remedy of what I think is a difficull

situation. I think the rule could have been lived up to. I

certainly think this part of it is good.

Mr. W•ite. It just ocoura to me, in view of what

Mr. Wechsler says, that we could send this back to be redrafted

with a provision that he need not be taken before the nearest

and most a(lcessible magistrate if there is a commissioner

within reaeh. I wonder if we ought not to pass further

discussion of this until we see how that rule is going to be

redrafted, because it might make a lot of difference.



221
16

Mr. Robinson. It will be ready for you in the morning.

The C irman. Suppose we pass this for the time being,

with the motion pending on the first three and a half lines.

We move on to Rule 7, then, beginning Chapter III. I think

most of you are quite familiar with it.

Mr. Holtzoff. I have just a probable suggestion in lines

2 and 3, "The grand jury shall consist," and so forth. Strike

out the word "impaneled" and change "every" to "the."

Mr. Robinson. I believe it was suggested that the word

"grand" be stricken. In line 5 strike out "grand" before

"jurors" and make it "at least twelve."'

Mr. Medalie. The heading takes care of that.

Mr. Robinson. Does it go out there?

S Mr. Medalie. You mean in line 7?

Mr. Robinson. Line 5.

Mr. Youngquist. It occurs in a great many cases.

3-1 Mr. Robinson. Was it not the wish expressed by the

committee, *n talking about grand jury, to leave out the word

"grand"?

It occ rs in line 5; you can take out the word "grand."

In line 10 ou can take out the word "grand." In the middle

of line 18 Ls the next one. I believe that is all on this

fpage.

The Chairman. Is that wise?

Mr. Yo ngquist. I am wondering whether it is. I donot

recall that that was our conclusion.

Mr. Holtzoff. It was the suggestion of the Committee on

Style.

The C irman. To eliminate the word "grand."
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Mr. Ycungquist. What rule was that in the third draft?

Mr. Ribinson. In the second draft it was Rule 100.

Mr. Yiungquist. I have it. It is Rule 80.

The Cleirman. Are there any suggestions besides taking

the word "Erand" out where it occurs before the word "jurors"?

Mr. Waite. Somebody had a suggestion about line 2.

Mr. Holtzoff. I suggested that we change the word "every"

to "the, end strike out the words "impaneled before any

district ccurt," so that the first few words of that sentence

will read, "The grand jury shall consist of not less than," and

so on.

Mr. W ite. Would it not be better to have it "a" rather

than the d finite article?

Mr. Holtzoff. Perhaps so.

The Chairman. What shall it be, gentlemen?

Mr. Youngquist. I like the definite article.

Mr. Robinson. I like "the" better.

Mr. Hcltzoff. I like "the" better.

Mr. Waite. That indicates a particular grand jury, does

it not?

Mr. Hcltzoff. No. We speak of the court and the jury.

The Chairman. Referring to an institution.

What wasthe next change after that?

Mr. Hcltzoff. Line 5, take out "grand" and in line 18.

The Chairman. Are there any other suggestions on this

page?

Mr. Burns. I would like to raise a suggestion on line 19,

"disclosed by a juror or witness except when required or

permitted n the course of judicial proceedings."
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As written, unless you interpret "when required in the

course of judicial proceedings"--and even then I am not able to

see how it can be interpreted to meet my objection--a witness

who is subsequently indicted will not be permitted to acquaint
to

his attorney with what he has testified/before the grand jury.

As a mattei of fact, this requirement literally interpreted

would really make adequate preparation of a case for a defend-

ant extremely difficult.

Mr. Rcbinson. That was my view on this, Judge, and I

thought at the previous meeting of the committee it was decided

that such ecrecy should exist only during the pendency of the

proceeding -- that is, up until the indictment was found. At

least, that was a strongly advanced view at one time in our

session. After the indictment was found there was some

expression of opinion that it should wait until the whole

criminal proceeding was concluded. Then a grand juror or a

witness coILld testify.

Mr. B rns. Well, I have no objection to a grand juror,

to a steno rapher, or to a district attorney being held down

strictly t the present oath, which they must take to keep

secret the proceedings; but when it comes to a witness, it

seems to m you collide with the defendant's rights, and I do

0 not think ny great public disservice is done if the witness

is permitt d to tell, if he is not under oath.

I understand that the practice now is, in many of the

Federal di tricts, to have the witness sworn and under oath

undertake to have him not disclose what his testimony is. I

think that operates very unfairly with the defendant.

Mr. Mdalie. We went into this very fully in our meeting
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of the Committee on Style. I imagine that since it is here,

it is because those of us who held the views now expressed by

Judge Burns were in the minority. I am glad to have it brought

up again. I feel very hostile to this provision.

Mr. McLellan. Would it be all right to strike out the

words "or iwtness"?

Mr. Burns. Yes.

Mr. Holtzoff. Should not the witness be required to

maintain secrecy until an indictment is found?

Mr.Burns. Why?

Mr. Hcltzoff. Well, it seems to me that there are two

reasons. One is to prevent the possible defendant from escap-

ing, and the other is to protect the prospective defendant if

the grand jury decides not to indict him.

Mr. M dalie. May I give you a simple case? A man receives,

assuming that the subpoena states the truth, a subpoena to

appear in the case of United States against Joseph Brown, and

he shows it to his wife, to his clerk, and to his partner.

There is a complete disclosure that there is something brewing

against Jo seh Brown. Everybody in town knows it. He may not

state that he has appeared before the grand jury whatsoever.

It is just an absurdity.

The Chairman. Would you have him tell what he testified to?

Mr. Medalie. He does it today, and I see no harm. I am

wondering 'hat the evil is that imagined, in view of the fact

that until this furor started three years ago, when they began

giving this unauthorized oath to witnesses, we got along so

well without it and everybody who was a witness talked freely.

Mr. Hcltzoff. The oath to which you refer is not of
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recent origin.

Mr. Medalie. It may be ancient, but it was not used.

Mr. Holtzoff. It has been used in many districts.

IMir. Medalie. Only very recently.

Mr. Holtzoff. I do not think so.

Mr. McLellan. I would like to ask the question as to

what happens to a witness who does disclose to a lawyer what

took place before the grand jury, by virtue of anything in

these rules.

Mr. Ho tzoff. I suppose it is contempt of court, is it

not?

Mr. McLellan. Contempt of court by virtue of these rules?

Mr. Holtzoff. That would be the effect, would it not?

Mr. SoEsongood. Except there was a holding that it was

held to be ontempt where a witness was sworn to secrecy and

he told abe t it.

Mr. McLellan. There the violation was based on the

violation oC his oath, but when you put anything in here it

either creates an offense or it does not. It is not our

business to create an offense of that kind.

Mr. Melalie. You have some simple situations that occur

quite frequ ntly. Someone in a business enterprise is the

subject of grand jury investigation. His partner is subpoenaed

before the rand jury. His head bookkeeper, his outside

accountant, everybody he knows is brought in there, and the

pretense is made that we do not know they are going In there to

testify aboet things they discussed before they went up.

Mr. Holtzoff. I woulC, be willing to see the words "or

witness" go out.
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Mr. DE an. I do not think we decided on it this way in

the Commit• ee on Style.

11r. Medalie. It did not seem to me that we did.

Mr. Dean. We had the situation of the vice president of a

corporatior, for example, who was brought in as a witness. lle

might not be the prospective defendant. He is naturally going,;

to disclose that. It would be completely against human nature

if he did not disclose that to the president of the corporation

and the counsel for the corporation.

Mr. Burns. And every witness who is subpoenaed, who is

an officer of the corporation, is able to know, from the

auestlons of the district attorney and the questions of the

grand jurors, that they appear to be pointing toward the indict-

ment of the president.

Freque tly, a man who knows he is about to be indicted

can write a letter to the district attorney, and the practice

is to let h m appear, and very often the grand jury refuses to

indict on t e appearance of the president. All this is choked

off, and for no very obvious public good.

Mr. Ho Ltzoff. To bring this matter to a head, I move that

we strike o t the words "or wies" In line 19.

Mr. McLellan. I second the motion.

The Chairman. Is there any further discussion?

Mr. Lobgsdorf. I would like to ask a question. In what

judicial proceedings may permission be given to disclose?

Mr. Mc ellan. Grand jury.

Mr. Me dalie. I have done it myself, notwithstanding

decisions to the contrary in another district--interrogation, of

grand jurors in preparation for a motion to quash the indictment

L
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after ever body has been apprehended--and the decisions have

supported that except this one that happened in the Ohio

District.

The C airman. That would be contempt in my State.

~SMr. Medalie. That is what they decided, and they held

otherwise in New York, Virginia, and elsewhere.

Mr. D an. Impeachment of the witness I think would be

the most usual one, where you are using the grand jury tran-

script to mpeach him.

Mr. M dalie. There you have a judicial proceeding that

is clearly a judicial proceeding, but I do not see why you

eliminate ýreparation for other forms of judicial procedure

than trials--a motion to quash, for example, which you cannot

make without interrogation of the grand jurors--and if every-

body is ap rehended there ought to be no limitation on making

the inquir.

Now, In all the cases that have arisen up to date and

which can te found on the books, and there are not very many of

them, but there are a few of them, I cannot conceive how any

harm was dcne to the administration of justice on that kind of

interrogation of the grand jurors.

What we ought to say here is that after the defendants

have been apprehended there is no restriction as to certain

things which happened before a grand jury which are material

to a motion to dismiss the indictment.

Mr. Lcngsdorf. How would permission be obtained to make

such a disclosure as was made in the Smith case? That was not

in a judicial proceeding or in the course of one. It was in

preparation for a particular action to be taken in a judicial
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proceeding, not in the proceeding, however.

Mr. Mc ellan. Is the question whether the words "or

witness" should come out?

Mr. Hcltzoff. That is the motion. I call for the question.S
The Chairman. Is there any further discussion?

If not, all those in favor of eliminating the words "or

witness" say "Aye." Opposed, "No." The motion is carried.

You surprise me. If a grand juror ever disclosed any-

thing in my State, no matter if the case has been tried and on

appeal, he is subject to contempt. The same with any witness.

Maxson
fls

9:45 pm

0
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Maxson The Chairman. All right. Are there any other questions
fls

Cincy on this se-tion?

9d1 5 Mr. Lrngsdorf, If it is in order I should like to ask why
p.m.

Non: the oath U be given by the Grand Jury, contained in the third18th

0 rule, was mittod in this.

Mr. R binson. By order of the Committee.

Mr. H ltzoff. We thought, some of us, that the text of an

1 oath ought not. to be in the rules, any more than the text of an

oath to pe it juries or to witnesses.

Mr. L~ngsdorf. I just wanted to know.

Mr. Robinson. One other matter in the transcript, going

back a momant to a matter that is now not important, yet to cor}

rect the record should be mentioned: upon talking here with Mrs,

Peterson ad Mr. Tolman we are inclined to believe that at the

last committee meeting when this was taken up the matter was n t

settled. It went into a discussion of whether or not at common

law a witn ss was under a duty not to disclose what he had been

asked about, testified to before the Grand Jury, and we were in

structed to make a study of that, which we have done. Mr.

Holtzofff, too, has given some assistance on that. Chitty puts t

that the witness was under a duty not to disclose.

Mr. lHitzoff. We can dispose of that.

. Mr. Robinson. Yes.

Mr. Longsdorf. What did you find about the common law? W a

it permissible?

Mr. Robinson. As to a witness, there is sone dispute about

the inter etation, in my mind. In my mind I think that Chitty

is pretty good, and Chitty says that there is a duty on a witnells

not to disclose, at least not before the return of the indictment.
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Mr. M, dalie. Did we not also find that that was for prot0c-

tion of the defendant?

Mr. R binson. I am not sure about that.

Mr. Y=ungquist. In this memorandum?

Mr. Holtzoff. That rule gives it.

Mr. Youngquist. Yes. We have more rules on it.

The Chairman. All right. Now, is there anything further,

gentlemen, by way of suggestions on (c)? If not, let us move o4
to (d) (1)

Mr. ftdalie. Well, now you still make it impossible to find

out how the defendant's rights were violated, as they sometirms

are, before the Grand Jury. Motions to quash have been based o#

such consi( erations, and they have been disclosed by grand juro s.

I do not soe why they should not be.

Mr. Lengsdorf. How shall an attorney be permitted to make

inquiries and investigations like that? Who can give :txit*um?

h• dremaz ?

Mr. MoLdalie. 0o ask O fo ?

Mr. D) an. You can say "except when the disclosure is to b

used in the course of a judicial proceeding."

Mr. M, dalie. That would be all right.

Mr. Dean. That would cover that motion to quash.

Mr. MeLdali.. And provided everybody had been apprehended.

Mr. Youngquist. I do not think that a statement of the

purpose fo3 which the information is to be used would be an

adequate s feguard.

Mr. Iongsdorf. Gramatically this language does not forbidI

the elicitation of information that no witness whatsoever or any
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3 evidence mas produced. That is what they disclosed in the

Schmidt case, or tried to.

The Chairman. Gentlemen, we have ruled on it, so unless

there is a motion to reconsider let us go on to something else.

~Mr. £oncsdorf. I am speaking of-the grand jurors. They

were the ones interrogated there.

Mr. Nedalie. I would reserve the right to bring it up again

some day.

The Chairman. In other words, we move on to (d) (1). If

there is nothing on (d) (1) may we proceed to (d) (2)?

Mr. Dean. Would it not be 4 little better to say in line

31 "is not legally qualified" instead of "is not qualified in

accordance with law," just as speaking of disqualification?

Mr. McLellan. "in accordance with law" is already in.

Mr. 1oungquist. Do you mean to put in "legally qualified"

instead of "qualified in accordance with law"?

Mr. Dean. Yes, that is the suggestion.

Mr. MtcLellan. You would strike out, Mr. Dean, the words

"in accordance with law"?

Mr. D an. Yes, sir. It is either a legal qualificatton or

it is a qualification by virtue of the fact that he has a state

of mind that prevents him from acting impartially.

Mr. McLellan. May I suggest, that is better.

Mr. Wachsler. Why do we want "without prejudice to the sub-

stantial rights of the challenging party" in line 33? Is it not

enough that he has a state of mind which may prevent him from act-

ing impartially to the challenging party or with respect to the

challengin3 party?

Mr. H ltzoff. As a matter of fact, you could end the sen-
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htence with the word "impartially" and strike out the rest of it.

Mr. B rns. That is it.

Mr. Medalie. I think so.

Mr. Waite. In what line was that?

Mr. Burns. Line 33. Strike out all after that.

Mr. Modalie. "acting impartially." Period.

Mr. McLellan. Are jurors who are being questioned for the

purpose of determining whether they are qualified and unprejudiced

to be subj cted to an oath?

Mr. Modalie. Well, you must come in there with knowledge;

you cannot fish. It is the only way you can question.

Mr. McLellan. I did not say you could fish. I asked you

whether you intended to provide that the jurors upon the voir

dire should be sworn.

Mr. Youngquist. This is under (1)? Speaking of (1)?

Mr. M Lellan. Any. Either one.

Mr. M dalie. The only way that I could conceive of a juror

being sworn before the oath as a juror is administered to him is

when he is testifying. Now, the only way a question can be laid

which woull require his testifying would be to file or present a

challenge. Then the challenge is tried, and on the trial of that

challenge 'e could be sworn.

Mr. Robinson. That is right.

Mr. Medalie. He could be sworn as a witness in the trial of

a challenge.

Mr. McLellan. That is not the way I understand it at all.

The C airman. Is not this directed to an attack by the

District Attorney on the Grand Jury at the time it is impaneled?

Mr. Youngquist. Yes.
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5 Mr. Nedalie. Or by a defendant.

Mr. MI Lellan. I take it all back. You know, what I was

thinking of was the other kind of a jury.

Mr. R binson. A petit jury.

0Mr. Buns. Voir dire.

The C airman. That is where the District Attorney would dc

it, but where does the defendant's attorney do it?

Mr. M dalie. The same place.

Mr. Y ungquist. If he has been bound over.

Mr. D an. He does not know.

Mr. Medalie. Yes, he does. He has been held to answer.

Mr. Dean. That is the situation where he would know he has

been bound over.

The C airman. So where he does not know it he is just out

of luck.

Mr. Yaungquist. That is right.

Mr. Medalie. No, he is not. After he has been indicted he

can challenge the array.

The Chairman. Oh, (2). I see.

Mr. B uke. How could you substitute, then, that the chal-

lenge shall be made before the administration of the oath to the

jurors?

Mr. Me alie. I did not get that, Mr. Burke.

Mr. Burke. Does this have reference to the grand jurors --

the challeA e?

Mr. Me alie. Only grand jurors.

Mr. B ike. How could he presuppose that he might have an

objection t the jurors when he does not know he will be a defen

dant?
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6 Mr. M dalie. When he has been held to answer.

Mr. B ns. When he has been held for the Grand Jury.

Mr. Y ungquist. I suppose the word "grand" in line 29

should come out?

Mr. Medalie. No. "the Grand Jury"?

The Chairman. No.

Mr. Youngquist. This is all Grand Jury?

Mr. Robinson. No; we dropped the word "Jurors," is all.

Mr. Medalie. "Grand Jury."

Mr. Youngquist. I am sorry.

The Chairman. I still have doubt as to the wisdom of thatj

gentlemen, because lawyers are going to be quoting this, and a

judge might not have it right before him, and he might think it

*relates to petit jurors.

Mr. M odalie. Well, the heading is, "Objections to Grand

Jury or to Grand Jurors." The title is, "Objections to Grand

Jury or to Grand Jurors."

The Chairman. In other words, Mr. Pettifogger gets up and

reads that to the Court in connection with something that deals

with petit juries, and unless the judge is very much on his toe4

he will be misled.

Mr. M dalie. All the judge need do is read it.

if Mr. L)ngsdorf. He might get into trouble in a state like

California where it has become settled law -- entirely too wel

settled -- that the headlines are no part of the statute and mtj

i not be regarded in construing the contents of it. Perhaps you

did not think about that.

Mr. Mqdalie. Take (d) (1): the body of it refers to the

i Grand Jury

ItJ
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7 The Chairman. I shall not press it. I shall withdraw it.

Mr. Longsdorf. I agree with you (addressing Mr. Medalie).

Mr. M1 dalie. This is rule h.

Mr. Lngsdorf. The judge cannot look at the headlines.

Mr. Mdalie. Oh. Well, here the body of this covers it

anyhow.

The Chairman. All right, gentlemen. Are we up to (d) (2)?

Mr. Youngquist. We say in (d) (2) that a motion may be made.

Did we not mean a motion to dismiss? That is the only motion I

suppose that could be made.

The Chairman. I should think so.

Secti n (e).

Mr. Ycoungquist. May I ask another question in connection

*with that?

The C irman. Surely.

Mr. Youngquist. Suppose a defendant who has been held to

answer to the District Court interposes a challenge to the array,

and the challenge is found not true. Then in (2) we provide that

the motion to dismiss may be made after indictment or based on

objection to the array if not previously determined upon challenge.

Is there danger that the determination of the challenge of the

defendant held to answer would be controlling in the case of a

4defendant n some other indictment found by the same Grand Jury?

Mr. H ltzoff. No, I think this only relates to the decision

of the defendant.

The Chairman. Of a mutual defendant.

Mr. Hcltzoff. Yes.

Mr. Seasongood. As to the last sentence, I do not know

whether that is sound law. I suppose maybe it is, but it does not
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8 sound very good to me. That is, the idea is that the indictment

is the result cf the deliberation and not merely the vote, and if

this man is disqualified he may have influenced the others who

did return the indictment, to return it.

Mr. Hcltzoff. Well, it is the present statute. It was the

statute of 1934.

Mr. Seasongood. I do not think much of it, because the

jurors are all supposed to have participated in the delibera-

tions, and the bad one has doubtless influenced, or may have in-

fluenced,t e others to return the indictment. I do not press it.

The Chairman. (e).

Mr. W Ite. Mr. Chairman, before we take up (e) may I make

another su ;gestion?

0 The C1 airman. Yes, sir.

Mr. Waite. At the last time, if I remember correctly, we

were all pretty much in agreement that a man who had pleaded to

the indict ent and been found guilty on the merits ought not to

have the conviction reversed because of defects in the Grand Jury

proceeding unless he had raised the question of the defect in the

Grand Jury prior to the trial. My recollection is, we were pretty

well agree on that last time. I do not find it in any rule.

Mr. Y ungquist. That is covered in another rule.

Mr. H ltzoff. That is covered in a different rule.

The Cliairman. In 15.

Mr. W Lite. I caught that in 15, but it seemed to me in-

sufficient y covered there. 15 says:

" efects in the institution of the prosecution and

objec ions to the indictment or information other than that

it fails to charge an offense or to show jurisdiction in
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9 the c urt shall be raised only by motion and before trial."

That 'and before trial" was just an incidental to something

else, and t seemed to me it was so obviously incidertal there

that I am fraid it would not be accepted as applicable to this

situation; so I would like to suggest that we have a (d) (3),

the gist of which should be that no judgment of conviction on

the merits -- after fair trial on the merits -- should be set

aside unless the defects in the Grand Jury proceeding were called

to the court's attention before the trial.

The Chairman. Why can we not do that in line 36 by saying,

"After indictment but before trial a motion to dismiss may be

made"9?

Mr. W 7ite. We could if we feel sure that the courts would

limit it that way. I should feel happier if it were stated ex-

plicitly t at the judgment of conviction should not be set aside

unless the motion were raised before trial.

Mr. Holtzoff. I think that would be a dangexous statement,

for this roason: If you start enumerating here and there through-

out the rules that a judgment of conviction shall not be set

aside for this defect or that defect, then on the principle of

expressio ius est exclusio alterius we are going to get into

trouble: s mebody will say, "Well, they did not say that this par-

ticular de ect should not be considered as being sufficient to

justify setting a judgment of conviction aside." I think you

get into d ep water if you start enumerating that way, and you

would defeat your own purpose.

Mr. Ycungquist. Why is not 15 (b) adequate? It says that

it shall bE raised "only by motion and before trial."

Mr. Waite. I think technically it is adequate, but it is
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just stuck away.

The Ciairman. It is broader; I do not know why you would

add anythi:g.

Mr. Waite. You see, it is stuck away and incidental to

something else, and I am afraid it would be overlooked.

Mr. M Lellan. 'Mhat is the harm of putting in your sugges-

tion that it be raised before trial?

Mr. Holtzoff. That is all right.

Mr. M dalie. That means stating it twice. It is so fully

stated in rule 15, I do not think there can be the slightest doubt

about it.

Mr. H ltzoff. I do not see any objection to the Chairman's

suggesti on

Mr. M dalie. Yes, I think there is an objection as a matter

of style.

Mr. Hltzoff. Oh.

Mr. Youngquist. You have the statement there.

Mr. YVdalie. Well, you have to state it generally and so

clearly as we have in rule 15.

Mr. Y ungquist. I do not think there could be any misappre-

hension ab ut it.

Mr. Hcltzoff. I do not either.

Mr. Weite. You see, it is put in there in the conjunctive

in 15.

Mr. Hcltzoff. Let us strike out the word "and."

Mr. Ycungquist. Strike out the "and."

Mr. Waite. It seems to be two ideas. If it could be made

an independent sentence, "should be made before trial," that would

be a different matter.
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Mr. HIltzoff. If the word "and" goes out I think that em-

phasizes it.

The Chairman. The strongest words in the sentence are the

last two words.

Mr. Waite. Oh, strike out "and" entirely? I did not get

that.

The Chairman. Then that leaves it the place of honor.

Mr. Waite. Yes, that might take care of it.

The Ciairman. All right.

Mr. Soasongood. If this second sentence is the statute

why do you want to repeat it? What is the sense of putting it

in?

The C airman. The idea is to repeal the statute.

Mr. Sewasongood. No.

Mr. Doan. So it is the exact language. I do not think this

is the exact language.

Mr. Holtzoff. It is the exact thought.

Mr. Doan. Thought?

Mr. H ltzoff. Yes. It is a little briefer than the statute,

a little more succinct and simple, but it is the exact thought of

the statute.

Mr. S asongood. What is the purpose of putting it in?

The Chairman. The object is, Mr. Seasongood, to get rid

of a lot of statutes. That is what this is. This is final on

defining c iminal rules.

Mr. M, Lellan. Yes, but this is supposed to be in accord-

ance with bhe statute, is it not?

Mr. H ltzoff. Yes.

Mr. Y ,ungquist. Yes. Collected all in one place.

j
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The Chairman. As are various other rules that we have all

the way through, you know.

Mr. MeLellan. The trouble is, with him and me, we both

think the statute is a very mean statute.

Mr. S asongood. Yvhy is it not? What is the rule in an

ordinary jury case if you find afterward that one of the jurors

was disqualified? You are entitled to a new trial, are you not?

Mr. Holtzoff. Yes, but in an ordinary jury case you are

required t have it unlimited.

Mr. S asongood. Not in Ohio; you are not; you only need

nine.

Mr. McLellan. But one disqualified juror sets the thing

aside here

Mr. S asongood. I think so. I would not be positive, but

I have seer statements that the judge says, "Now, you must all

deliberate and you must accept each other's counsel and opinion."

And here is this fellow that is disqualified, who presumably has

influenced the others to return the indictment.

The Chairman. Suppose his only offense is that he is

sixty-five and a half years old instead of being sixty-five. I

mean, really, you would not want to throw it overboard in that

case.

Mr. Holtzoff. Why, that statute was enacted in 1934 and

was supposed to be at that time according to form and do away

with technicalities.

Mr. McLellan. Suppose, on the other hand, that he is under

sixty-f ive and that he has a real financial interest to be served

by procuring the indictment, and he is a cozy fellow there. He

works for tae others. I do not like it. It is the statute.
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Mr. Holtzoff. Yes.

The Chairman. Well, we do not have to follow it because it

is the statute.

Mr. Seasongood. If you adopt it you approve of it.0
The C airman. True, but I mean the fact that it is a

statute is no reason for saying it must be in these rules; we

can recomm nd a contrary rule, what we think wise.

Mr. Holtzoff. No; I only refer to the fact of the statute

as an indi-ation that this is not a novelty; it is a continua-

tion of ex sting law.

Mr. R binson. Is it not a matter of fact, Mr. Seasongood,

that if you try to pick the man you are going to have to dis-

close how ach juror voted and get into a difficulty both with

0respect to secrecy and with the complications of figuring it all

out?

Mr. S asongood. I should not think so. As I say, the

indictment is the result of deliberation, and presumably all the

jurors have entered into the deliberations.

Mr. Mc Lellan. And there has been in the jury room a man who

had no business there.

Mr. S asongood. Well, if you do not get any support from

anybody else I suppose it is not worth considering.

Mr. Burns. It is pretty clear that if a stranger were in

the jury room the proceeding would be null and void.

Mr. Seth. Yes.

Mr. Burns. Well, this man is technically a stranger, is he

not?

The Chairman. Of course he is a stranger.

Mr. Medalie. A snake in the grass.



242

Mr. McLellan. What is that?

The Chairman. Described as "a snake in the grass."

Mr. Birns. He is an alien.

Mr. S asongood. I shall make a motion that that sentence

be stricken.

Mr. MdLellan. I second it.

The Chairman. It is moved and seconded that that sentence

be stricken. Is there any discussion?

All t ose in favor say "Aye. 1" Opposed, "No." The motion

5 is lost.

Gentl men, it is getting on, ten minutes after ten.

Mr. Medalie. Let us do a couple of rules.

Mr. Waite. Time to quit.

Mr. Sasongood. Let the Chairman get well by tomorrow if he

wants to.

The Chairman. Do not bother about me; I can stand it. We

put Judge Crane under the weather last time; we do not want to

do it any ore this time. All right.

Mr. Robinson. Go ahead.

The Chairman. (e). Why should the attorney for the Government

be present during the deliberations of the Jury'7

Mr. S asongood. He should not.

Mr. Mdalie. Prohibit it.

Mr. Yurungquist. The last sentence.

The Chairman. Line 46.

Mr. Modalie. I think we had better close up for the evening.

Mr. iv Lellan. There are two lines on the next page.

The C airman. We will take those. Is there any discussion?

Mr. MdLellan. They should not remain.
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I.

The C airman. Are there any comments on (f)?

Mr. McLellan. May I ask if this is a general practice, t4t

(f), accorling to your experience?

Mr. MDdalie. No. It is hAnded to the judge normally, as

know of.

Mr. McLellan. That is what I have been used to.

P! Mr. Medalie. And that has been a nuisance pretty much and'

unnecessar *.

Mr. McLellan. Well, I do not know. The foreman takes an

indictment and leaves it with the clerk. Now, I have bad a

2 number of experiences where, being asked to go in to take a re-

port of a Grand Jury, I have looked over the indictments and

found as Mny as four or five of them, on occasion, improperly

signed or not signed by somebody.

Mr. Robinson. That is right.

Mr. MeLellan. And I always look them over.

Mr. Madalie. The clerk is more likely to do it.

Mr. McLellan. I think it is pretty good practice to have lhe

indictment returned to the judge unless that is contrary to the

usual praclice.

Mr. Medalie. No, that is the usual practice, but I think

the clerk Is more likely to look at them than is the judge.

Mr. McLellan. But what can the clerk do about it? The

judge says, "Why, I think you had better take those indictments

j back, gent emen," and let it go at that.

Mr. Madalie. Well, the clerk would do the same; he would

say, "I cannot take these. They have not been properly signed.A

Mr. Robinson. Most clerks would not know enough law to fid

a defect in the indictment.
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Mr. M dalie. Only a matter of signature. Defects in the

indictment are none of their business.

Mr. Robinson. There may be other defects too. I have seen

the judge have to tell the foreman to go back and sign it himself.

Mr. MTdalie. That is what I am talking about, signing it.

That is the only thing that you can mention that the judge or the

clerk woul have anything to do about.

Mr. M Lellan. I think it is better to have the indictment

returned to the judge.

The C airman. Certainly he is entitled to that degree of

formality.

Mr. Holtzoff. Judge, may I call your attention to a situa-

tion that ometimes arises: I remember we had a situationt wo

0years ago r a year ago in North Dakota where a resident judge

6 was away in Florida sick during the winter. A Federal judge

from Minne ota was sent to North Dakota, and he impaneled a Grand

Jury, went back to Minneapolis, the Grand Jury was in session with-

out a judge for a week or two at a time, and at intervals the

judge woul come back. Now, would it not have been well --

Mr. M•Lellan (interposing). Yes, that is all right. That

is one ins ance, but we always poll a Grand Jury too.

Mr. Y ungquist. You do?

Mr. MTALellan. Surely. They come into court and we poll

them.

Mr. S th. The present practice is open court, is it not,

Judge?

Mr. McALellan. Yes, sir, open court.

Mr. Soth. That is what I think.

Mr. M,.Lellan. And the first thing is to poll the Grand Jury
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and see if they answer to their names.

Mr. Youngquist. On each indictment?

Mr. Sth. Oh, you call the roll?

Mr. Doan. Call the roll.

Mr. Holtzoff. What object is served by having them there

and pollin them and handing them a bunch of indictments?

Mr. D ssion. It might be just this: maybe they have just

found them without looking at them.

Mr. S asongood. The Grand Jury reports to the court, and

they ought to report to the court and not to the clerk, is my idea.

Mr. R binson. The judge does not here require that the Grand

Jury accompany the foreman. In other words, by this rule a fore-

man could walk into the clerk's office alone and hand the indict-

ment to him.

Mr. Y ungquist. That was my idea.

Mr. Robinson. Surely it should not say that.

Mr. Youngquist. Make it a subcommittee.

Mr. Robinson. Let the other grand jurors get away.

Mr. McLellan. Yes, and the foreman can come and say, "Here

is an indictment, Mr. Clerk." That is what it says.

Mr. Youngquist. No, surely.

Mr. Medalie. That is what we meant.

Mr. Robinson. It is too brief.

The Chairman. That is too efficient.

Mr. S asongood. Yes.

Mr. Modalie. Of course you know what usually happens: The

Grand Jury at least in our district, breaks into the part that

is trying criminal case. The judge is sitting on the bench,

and the la yers are buzzing around with excitement. The proceed-



246

ings are itterrupted, and we get them out about as fast as we

can. There is not even a pretense of formality any more, except

that the j ge nods to the foreman if he remembers them.

Mr. McLellan. Poll them, --

Mr. Modalie (interposing). They do not do that.

Mr. IA Lellan. -- they report the indictments, the judge

looks them over. If there is some technical thing the matter he

calls atte tion to it. If everything is all right he says, "The

report of the Grand Jury may be received," and then, "The usual

process ma issue." I remember saying that before I knew what it

meant.

Mr. R binson. How would it be to reincorporate the words

in Draft 3 "The indictment shall be filed by the foreman with

the judge cr the clerk in open court"?

Mr. McLellan. I do not like that either.

Mr. Seth. Leave the clerk out.

Mr. Rcbinson. "with the judge."

The Chairman. "in the presence of the Grand Jury."

Mr. Rcbinson. You want that in?

The Chairman. Yes.

Mr. M Lellan. Why not let it be returned to the court?

The judge is hired to be there.

The Chairman. Do they not have long poles with white on

each end in these various jurisdictions?

Mr. Medalie. What?

Mr. Seasongood. That is the way it was in England. Nobody

was allowed to touch it; it was handed on a long pole to the judge

so nobody could tamper with it.

The Chairman. A long black pole painted white on each end.
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Mr. W ite. It used to have a basket on each end.

Mr. M•dalie. In capital cases.

The Ciairman. Not less than ten years ago I have seen

counsel semt home to put on black clothes and not wear white

sports sui s.

Mr. M•dalie. They do not do that here any more.

Mr. Burns. In the interests of more pageantry I move that

(f) be amended to read:

' rhe indictment shall be returned by the foreman to the

judge in open court in the presence of the Grand Jury."

Mr. S th. That is right.

Mr. Holtzoff. How is that again?

7 Mr. Burns. "The indictment shall be returned by the foreman

to the judge in open court in the presence of the Grand Jury."

Mr. M Lellan. If you strike out the words "by the foreman,"

I should 1 ke it better.

Mr. .14 dalie. As I get older, if I don't grow more pious,

I get to ragard ritual as more important.

Mr. Burns. It is a manifestation of internal poverty.

Mr. Madalie. That is all that is left, I suppose.

The C airman. Judge McLellan says he would like it better

if you had the return by the Grand Jury.

Mr. Buns. In open court. To the judge in open court.

Mr. Waite. I should like to ask, what is the present prac-

tice? Is It returned in the presence of the Grand Jury?

Mr. Ycungquist. Surely.

Mr. McLellan. That is my limited experience.

Mr. De an. Yes.

Mr. Medalie. They all come in together, looking at their
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Mr. S asongood. Well, that is all right.

Mr. Burns. In New York, keeping an eye on their overcoats.

Mr. Robinson. And watches.

The Chairman. You have heard the motion as amended. Are

there any 3-emarks?

All those in favor say "Aye." Opposed, "No."

("he motion was carried.)

The C lairman. I am glad to see, Mr. Burns, your interest in

pageantry s growing.

Rule (a).

Mr. Y ungquist. The heading of 7 (f) should be "Return of

Indictment," then, instead of "Filing of Indictment."

The Chairman. "Return of Indictment."

Mr. MeLellan. I thought now you were going to stop, were

you not?

The C airman. I am willing to if anyone will volunteer with

a motion.

Mr. M Lellan. I move we adjourn.

Mr. Y ungquist. I second it.

The Chairman. It is moved and seconded that we adjourn.

All those n favor say "Aye."

Mr. R binson. Until what hour?

The C airman. What hour do you prefer?

Mr. Y ungquist. 9:30.

Mr. Seth. 10 o'clock.

The Chairman. 10 o ' clock.

Mr. M dalie. There is a subcommittee meeting tonight, is

there not, Mr. Reporter?
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Mr. Robinson. That is right.

The Chairman. We have a lot of work to do in three days.

Mr. Robinson. We meet at 10 in the morning.

Mr. M dalie. All right. That will be better.

The Chairman. What?

Mr. M dalie. Our subcommittee on redraft of rights before

magistrates.

Mr. H ltzoff. How about having a subcommittee meeting right

now?

The Chairman. All right.

Mr. McLellan. I should like to know to what time we

adjourn.

The C airman. 10 o'clock.

(thereupon, at 10:25 o'clock p. m., an adjournment was

taken until tomorrow, Tuesday, May 19, 1942, at 10 o'clock

a. m. )
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PROCEEDINGS

The Chairman. All right, gentlemen. Let us proceed.

Mr. Hiltzoff. I believe we are on Rule 8.

The Chairman. ýVe start with Rule 8, gentlemen. Are there

any questi ns on Rule 8 (a) (1)? If not, we shall pass to (a)

(2).

Mr. Hi ltzoff. Mr. Chairman, I am afraid I shall have to

raise a que stion about (2) beginning in line 17. This is a pro-

vision to equire that every indictment should give a statutory

citation or the citation of the rule under which the prosecution

is brought I do not object to requiring the citation of the

rule if th prosecution is based upon an administrative rule, be-

cause ther are obvious reasons making that desirable. I do not

believe that a statutory citation should be required. I have had

the law examined to be sure of my ground, and the cases are unani-

mous today that all the indictment or information must do is to

set out th facts constituting an offense. It is not necessary

to cite the statute charged to be violated. Sometimes some

prosecutor do mention the statutory citations. Some as a

matter of acility of reference put it on the margin or on an

endorsemen . But certainly it ought not to be a requirement.

Now, he effect of this rule would be just to add a tech-

nicality which does not now exist. And there is a practical

reason: we have all seen indictments sustained on appeal under

a statute )ther than that on which the prosecutor relied in the

court belou, and certainly a defendant who has been convicted

should not be turned loose merely because the prosecutor relied

on the wrong statute, if actually a crime has been committed.
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Mr. D an. The last sentence takes care of that, I think.

Mr. H ltzoff. The last sentence does ameliorate the diffi-

culty, but I do not think there should be even a requirement of

the citati n.

Mr. B ns. Would you change "should" in line 17 to "may"?

Mr. Hltzoff. I have no objection to that, sir, personally.

Mr. M Lellan. Suppose you change it to "should preferably."

Mr. Longsdorf. I think that would be good.

Mr. H ltzoff. Change it to "should"?

Mr. M Lellan. "should preferably," so as not to make a re-

quiremen t.

Mr. H~ltzoff. Yes.

mr. Seth. Is it any hardship that the United States Attorney

know the lw under which he is prosecuting?

The C airman. You are right.

Mr. Holtzoff. Mr. Wechsler just argued a case in the Supreme

Court where he properly sought to sustain a conviction under a

statute that the United States Attorney did not cite.

Mr. oungquist. Why do you say "properly",

Mr. ;oltzoff. Because I think that was quite proper.

Mr. V~echsler. Quite proper.

Mr. Seth. I think in lines 22 and 23 there seems to be

intimation that the United States Attorney might be convicted

of an intent to mislead the defendant.

Mr. Robinson. That is marked out.

Mr. Seth. Is that marked out?

Mr. Fobinson. Well, yes, I should like to suggest that it

go out. In line 22 after "omission" strike "does not appear to

have been made with intent to mislead the accused or if it".
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Mr. Seth. That has covered my objection, but I do think

that in this day and generation, where we are going to havelaws

and regulations, when we have to get a permit to take a drink or

anything, mhy, we had better have them cite the statute.

Mr. Wechsler. There is one important distinction in this

subject, Mi. Chairman, I think, between the case that comes up

on direct appeal after a demurrer has been sustained to an indict-

ment, and the case that comes up after conviction in the District

Court. WhI re it comes up after conviction it is much easier to

find respeets in which defense counsel may have been privileged

by having is attention focused to one rule of law rather than to

another ru e of law; but if there has merely been a demurrer and

the demurr r has been sustairied I cannot see any way in which do-

fense counsel is worse off in the Supreme Court arguing the point

of law on hich the sufficiency of the indictment turns than if

he had made that argument in the first instance in the District

Court.

Mr. H ltzoff. In accordance with the suggestion that has

been made, I move that we insert the word 'preferably" after the

word "shou d" in line 17.

The C airman. Of course that goes far enough.

Mr. D an. No.

The Chairman. Why should not the Government tell you what

you are acused of and on the basis of what?

Mr. H ltzoff. It has never been the rule and it is not the

rule today that an indictment must cite the statute.

The Caairman. That is true, but we are doing a lot of things

here that aever occurred before.

Mr. H ltzoff. Yes, but we are trying to simplify criminal
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procedure.

The Chairman. Well, that is one thing we are trying to do,

but we are rying to make it a square, honest game.

Mr. Dean. Another thing, whatever the precedents may be on

the subject it seems to me that with this growing body of Federal

legislation those precedents do not argue very much, to me, today.

Mr. Bjrns. There are a hundred agencies now that are minor

legislators; they have the power to make new statutes which carry

2 very severe criminal penalties.

Mr. S th. Why do you say "minor"?

Mr. Hcltzoff. I agree that if the prosecution is based upon

rule or re ulation of an administrative agency there is good

reason for requiring a reference to the rule in the indictment.

But certainly that should not be the case if it were a statutory

prosecutio ; and my recollection is that at the last meeting of

this Committee the trend of the discussion was to limit this re-

quirement to prosecutions based on rules and regulations. That

was the co census of opinion, but unfortunately no motion was

made.

The C airman. What is the hardship of citing the statute?

Mr. Holtzoff. 4ell, because sometimes you might seek to

sustain a onviction on a statute other than that which you have

cited.

The C airman. But should you do it?

Mr. B rns. Why should you get away with it?

Mr. Holtzoff. Oh, I think so.

The Chairman. Oh, no. You indict a man for one thing, on

one basis.

Mr. H ltzoff. Well, you indict a man for running a still
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without paying a tax. Now, there might be two statutes, each

with a slight variation in the phraseology, that that man might

have violated. For example, if he ran a still without a license

in Indian country he would be violating the statute relating to

the Indian country, and he might be violating the Revenue Act.

Now, there might be a slight difference in the phraseology of

the two statutes.

Mr. BD ns. This is the United States attorney, not a

commission r.

Mr. S th. This is an expert now, presumably.

Mr. Holtzoff. This is not the United States attorney's case,

after all; it is the Government that is interested in seeing jus-

tice done.

Mr. Youngquist. If the United States wants to see justice

done I think it calls for the inclusion of the citation.

Mr. Wochsler. It is interesting in this connection: --

Mr. Holtzoff. I do not think so.

Mr. Y ungquist. So far as I am concerned I would rather use

the word " hall" instead of "may."

Mr. S th. So would I.

Mr. Ypungquist. But I am satisfied with the word "should"

because I have faith that the United States attorneys will follow

the admonition even though it be not a compulsion.

Mr. M Lellan. But the effect of "should" there is in view

of what follows in the next sentence, which is "shall," is it not?

Or what? "shall"?

Mr. S th. Yes.

Mr. Wechsler. Mr. Chairman, nobody questions the proposi-

tion that it is sound practice for the United States attorney to
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do that, an United States attorneys do do that. They should do!

that. The juestion is what the penalty shall be if they fail t0

do it. Now, everybody agrees, if in consequence of the failure

the case is tried on an erroneous theory, evidence is admitted

that would aot have been admissible on the other theory, or there

is a failure to prove some essential point under the other theooy,

that a con iction cannot stand. But take a case where the proo4

is the same, where nobody has suffered from it: there I think it

is clear that a conviction should be affirmed, and actually thil

rule would permit it to be affirmed.

Mr. Burns. That is quite right.

The Chairman. There is'no harm done in an honest case.

Mr. Ycungquist. Say, Mr. Wechsler, should there be included

in the last sentence in line 20 after the word "ground" the words

"for dismissal or for reversal"?

Mr. Hcltzoff. Yes.

Mr. Ycungquist. To cover the trial court as well as the

appellate court.

Mr. W chsler. The real point is that it shall not be ground

for affirmace, I should think, in view of the trend of the digs

cussion, because that problem always comes up not where a reveroal

is claimed on that ground but where an affirmance is claimed oni

that ground.

Mr. Heltzoff. Well, you do not want to change that second

sentence, that sentence beginning in line 19?

Mr. W chsler. No. As it stands I think it would meet my

point.

Mr. Holtzoff. Well, I think the word "dismissal" --

Mr. Wcechsler. I am not sure it would meet the point of
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persons who take the other view.

The Ch irman. 3Jell, now, gentlemen.
in

Mr. Holtzoff. If the word "dismissal" goes/as Mr. Wechsler

suggests, I think that would meet my objection on that.

The Chairman. Where does that go in, Professor? What line?

3 Mr. Wechsler. Line 20, before "reversal."

Mr. Seth. "dismissal or."

The Chairman. "or for."

Mr. McLellan. Well, you put in "for dismissal."

Mr. Robinson. Say "or for."

1,1r. 1vic dalie. "or reversal."

The Chairman. No. "for dismissal or."

1M1r. R binson. Put in the "or for reversal."

Mr. Holtzoff. "or for reversal." I see.

Mr. Wechsler. There might be something said for striking

the last s ntence, beginning on line 19, particularly if the

word "pref rably" goes in after "should" on line 17. Then it

will be understood as a directory provision, and its legal conse-

quences will be left to the court in particular cases -- legal

consequences of failure'to comply with this.

Mr. McLellan. All I thought about "preferably" was that it

would be a little bit better than the more permissive "may."

Mr. S th. The last sentence.

Mr. IMi •Lellan. But I am inclined to agree with those who

think that there should be a requirement that the indictment

state the tatute, and so on; and if that is so I think that ac-

cording to TAr. Youngquist's suggestion we should have "shall"

for "should" in the seventeenth line.

The C airman. Does someone move that we substitute "shall"
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for "should ?

Mr. Mc ellan. I so move.

The Chairman. Is that seconded?

Mr. Youngquist. Seconded.

The Cbairman. All those in favor of "shall" in line 17 in

place of "s ould," say "Aye." Opposed, "No."

How many noes were there? (There was a show of hands.)

The motion is carried.

Now, as I understand it, by consent in line 20 there is ani

introducticn of words, "for dismissal or for reversal."

Mr. We chsler. Just a moment. "of an indictment or revers4l

of a conviction."

Mr. Holtzoff. Do we need that?

The Chairman. I should think it makes better English.

Mr. Ycoungquist. Yes.

The Chairman. "dismissal of the indictment." "or dismissal

cf the indictment or for reversal of a conviction."

Mr. Y•ungquist. "indictment or information."

Mr. Robinson. "or information."

The Cliairman. "or information."

Mr. Dean. The effect of this, I take it, so far as a pro-

ceeding in the district court is concerned, is to give you a

right, pro1ably'through a bill of particulars if it is not in

the indictment, to get it. That is really what we have in the

way of penxlty, if you call that "penalty."

The Cbairman. Is there anything else under this section?

Mr. Medalie. Do we need the language, "does not appear to

have been made with •ntent"?

The C airman. That is out.
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Mr. Medalie. That is out, is it?

The Chairman. Yes, from the word "does" in line 22 through

the word "it" in line 23.

Mr. Ycungquist. The pronoun "him" should be changed to

"defendant" there at the end of line 23: "the defendant," be-

cause we dO not previously refer to him in that sentence or in

the preced ng sentence.

Mr. R •binson. If you use the term "defendant" there you

had better use it in other places here. In line 19 "accused"

should be made "defendant," and in line 15 change "accused" to

"defendant i

Mr. Modalie. Yes.

Mr. Youngquist. I thought we were using "defendant" through-

out.

Mr. Holtzoff. We were. We are.

Mr. Youngquist. Yes. We should here then.

The Ch.airman. Those changes will be made.

Mr. Robinson. In line 10 "which constitute" should be

"constitut .ng." Is this your preference, Dr. Youngquist?

"essential facts."

The Chairman. "essential facts constituting the offense

charged"'?

Mr. Y)ungquist. I think it is better. Better language.

The Chairman. It follows your thought closer.

Mr. Robinson. And then in line 16 I think we can save three

or four wo ds.

Mr. Youngquist. What is that?

Mr. Robinson. "and that he" strike out "may have." "and

that he co mitted it in one or more" strike out "of various,"
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leaving it "one or more specified ways"?

Mr. Youngquist. Yes.

TheChairman. All right. We shall proceed to (3).

Mr. Dean. Do we wish to make a similar requirement as to

the complail t?

Mr. Holtzoff. We have a separate rule on complaint that a

subcommitteE is going to bring in later tomorrow.

Mr. Dean. I suggest that for the consideration of the sub-

committee, hen.

Mr. Ho tzoff. What was the suggestion?

Mr. Youngquist. I doubt if we need it.

Mr. Ho tzoff. We have a separate rule on complaint.

The Chairman. That will come in later.

Mr.Yourtgquist. Yes.

The Chairman. All right. (3) Surplusage.

Mr. Longsdorf. Mr. Chairman, how are you going to ascer-

tain whether given words are surplusage without construing the

indictment? And if you construe it wrong and strike out the

supposed su plusage have you not amended the indictment?

Mr. Robinson. You remember our discussion on that,

Mr. Longsdo f?

Mr. Longsdorf. Yes, I do.

Mr. Robinson. It is based largely on the recommendation of

George Lind ey of Illinois.

Mr. Longsdorf. I remember it.

Mr. Robinson. In which he pointed out that sometimes

indictments and informations contain really scurrilous matter

or slandero as matter, libelous matter.

Mr. Lox gsdorf. This is not limited to that.
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Mr. Robinson. And it would be clear to the court in such

a case what could go out, I should think.

Mr. Me lalie. In almost every indictment there is a libel

per se; that is true.

O Mr. Ro inson. To the defendant.

Mr. Mc ellan. Why give the court the power of its own

motion to dD it?

Mr. Robinson. Strike that out, Judge, beginning after

"court"; strike out the rest of that line and the first two

words of the next line, so you would say, "The court may strike

surplusage rom the indictment or information." That would

make your objection still stronger, perhaps, but I think it may

go out anyway.

Mr. Longsdorf. My remark was merely to bring that thought

to the attention of the committee. I cannot answer it.

Mr. McLellan. I mean to give the court power upon motion,

and only upon motion, and not let the judge splash around

looking at an indictment and thinking something ought to go

out.

Mr. Seth. "on motion of the defendant."

Mr. Youngquist. Strike out "or of its own motion"?

Mr. McLellan. It seems to me.

The Chairman. Is there any objection to that? If not,

that will be done.

Mr. Ycungquist. Mr. Longsdorf.

Mr. Medalie. Of course that takes care of ex parte Bane,

does it not?

Mr. Ycungquist. I wonder if your question might not be

answered by the fact that if the court does strike that which
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is riot surplusage it is not stricken because lie ias no author-

ity to do it?

The ChLirman. (b) on page 2. (b) (1).

Mr. Se h. Ought not "person" in line 29 to come out?

The ChLirman. I did noL get that.

Mr. Burns. "A defendant".

Mr. Se h. Ought not "An accused person" be "A defendant"?

Or at least "person' should come out.

The Ch irman. Yes.

Mr. Roeinseon. "A defendant".

Mr. Burns. Is it the intention of (b) (1) to preclude

the Governm nt from proceeding by indictment after a waiver?

Mr. Holtzoff. "A defendant". I do not think so. For

that reason I am going to suggest that the word "shall" in line

73 be chang d to'"may".

1.1t. Medalie. Yes.

Mr. Burns. Why I raise that question, in the light of what

I 1know abou the Anti-Truab Division's practice, th"e have

developed a certain unofficial hierarchy of sin. If you are

very bad yoe will be indicted, but if you are not Lo baC you

miay get an nformation; and frequezatly businessmen, regarding

the traditional meaning--denotation--attached to "indictment,

feel a lot etter if they may get an information rathelr than

an indictmeht. Now, under this rule as written tLiey could drop

a note to tile United States Attorney or file a waiver in the

court, and then immendiatUely the United States Attorney would be

precluded fl-om proceeding by indictment, even thoug-h from his

po-Int of vj ew as a prosecutor it may, bc jesirable "o prx)oceed

by indictmett rather thlan by information.



2

Mir. Holtzoff. We•i, changing the "shall" to "i.may" I

think takes care of that, does it not?

hr. cLellan. No.

,. Seasongood. Nio.

E hr. Dean. You would have no right to vaive, as I take

it, in the anti-trust case by virtue of any language in (b)

(,), because it is a misdemeanor. This applies only to the

prosecution of cases where "ndictment is guaranteed by thc

Cons tituti. n.

Lr. We.cchsler. I think that shoulO be modified, and i

suggest a modification.

Er. Burns. It does not say so.

Kr. Wf chsler. A modification in the folloing terms:

that (b) ( ) te changed to read:

in any case not punishable by death a defendant

repreý ented by counsel may consent that the proceeding

shall be by information instead of by indictment, and

in that event the United States Attorney may file an

inform ation.'"

it secrms to me there is no reason to limit the cases in

which the ndictment is guaranteed by the Constitution nor to

require a -etermination of the scope of the constitutional

guarantee.

,r. H _tzoff. I think you are right. You have certiorari.

Mr. Dm an. I second that motion.

..4 Ii,, •ellan. Do you think that a defendant, the Govern-

ment beinS unwili!va, should have the absolute Pight to waive

an indictment and put upon the United States Attorney the right
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l.. Se .h. No.

'r. Wechsler. No, and therefore I would change the word

"shall" to I'may" in line 33.

(At this point Mr. Youngquist assumed the chair.)

: o . Y ngquist (acin- chairman). It reads, as I have

it:

"In any case not punishable by death a defendant

not represented by, counsel may consent that the proceeding

may be by information instead of by indictment, and in

that e~ient the United States Attorney may proceed by

inform at ion."

Mr. We chsler. Yes.

~r. Se h. He said, "not represented by counsel."

Mr. Mc .ellan. Yes, but even then--

Mr. Se songood. You mean "represented." You said, "not

represented "

Mr. Youngquist. Oh. "represented". Yes, of course.

Thank y..ou.

1M1v. McLellan. Even then, are you not in some difficulty,

possibly, that if he waives the indictment he cannot be

indicted an -way, and then you makie it permissive for the United

States Atto ,ney to file an information or not?

Mr. Burns. No; he consents to the information, but

nevertheles , despite his consent, the United States Attorney

may still. ptoceed by indictment.

Mr. Mc.el-an. Yes, but does the language used by Professor

Wechsler do it?
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Mr. Burns. Will you read it again?

Mr. Yoingquist (acting chairman). (Reading):

"in any case not punishable by death a defendant

represented by counsel may consent that the proceeding

may be by information instead of by indictment, and in

that e ent the United States Attorney may proceed by

information."

Mr. Seth. Would it not be better to say plainly in there

"with the consent of the defendant and the approval of the

United States Attorney"?

Mr.-Mc ellan. I think so.

Mr. De ssion. I do not believe you need that. The only

right the defendant has under the Constitution is not to be

prosecuted except on indictment in certain cases. Now, he can

waive that, but he cannot waive anything the prosecutor has.

Suppose he does waive it.

Mr. McLellan. I still think so.

Mr. He ltzoff. Your point is that when he does not give

his consefi he does not file an information, so you do not have

to provide for consent.

Mr. Robinson. What is the objection to- having two

sentences, leaving the last sentence the way it is?

Mr. Seth. Yes.

Mr. Youngquist (acting chairman). Make it "shall"?

Mr. H ltzoff. No, we do not want to make it "shall."

Mr. Robinson. No; we have already changed the "shall" to

"may".

Mr. W chsler. That would not change anything, to leave

__________ ______________________________ _ _ _ _ -
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the last sentence the way it is.

Mr. Seasongood. Why do you not have the last sentence

read, "After the waiver the United States Attorney may file

an information or proceed by indictment"?

Mr. Burns. Yes.

Mr. Dean. That is it.

Mr. McLellan. That is it.

Mr. Yc ungquist (acting chairman). That would be a little

shorter.

Mr. McLellan. That does it, does it not, Mr. Seth?

Mr. Seth. I think so.

Mr. Ycungquist (acting chairman). All right. If that is

agreeable It will so stand.

We come then to (2).

Mr..Seth. That will have to be changed.

Mr. Seasongood. Yes.

Mr. Hcltzoff. In (b) (2) I think that we could omit all

of line 37 except the first three words, put a period after

I "district," and strike out the rest of that sentence.

Mr. McLellan. Of course, the first line becomes subject

I to criticism here.

Mr. Seasongood. Yes.

Mr. Seth. Yes.

Mr. McLellan. In view of the change made in the precedingý

one, "The court shall then arraign the accused upon the

informatio ".

Mr. Robinson. "upon the indictment or information".

Mr. H ltzoff. I wonder if we need (2) at all.

Mr. W chsler. I do not think we do.

5J
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Mr. Ho tzoff. I beg your pardon?

Mr. Wechsler. I do not think we need it.

Mr. Ho -tzoff. I don't either.

I move to strike out (2).

Mr. Youngquist (acting chairman). Is there any objection

to striking out (2)?

.Mr. Seisongood. Cen you do it now in any division of the

district?

Mr. Ho tzoff. You cannot do it in any division of the

the
district except with/defendant's consent, but if the defendant

consents yoa can do it; so you do not really need (2).

Mr. Robinson. Oh, just a second, Mr. Holtzoff. Remember

that is bas d on the idea that even when the court is not

sitting, or in places where the court is not sitting, if there

is a defendant in jail you may provide that he may waive indict-

ment, the information may be filed, and the court may act at

that time and place even though it is not in term time, even

though it is not at the place where the court regularly sits--

I suppose any division.

Mr. Holtzoff. The defendant may consent to have the case

heard in any place outside of the division, and if you get his

consent you can do it; so I do not think you need that provision.

Mr. Robinson. Oh, no; this goes beyond consent. It

gives the court power it does not now have.

Mr. Hcltzoff. If you limited paragraph (2) just to that

thought, I think that would be different.

Mr. Rcbinson. I think it should be limited there.

Mr. Lcngsdorf. Is not the intent of paragraph (2) directed

to the powers of the court to enable the court to do something



bb

268

that otherwise it would not do? It is not aimed at what the

defendant i3 going to do at all?

Mr. Holtzoff. No, but that is covered by paragraph (1)

the way we aow have it, Mr. Longsdorf, is it not?

Mr. Lo7gsdorf. I know, but paragraph (1) as it now stands

does not go on and include what may further be done to expedite

the case up n a plea of guilty if one is then made. That is

what I was getting at.

Mr. Ho tzoff. A plea of guilty then becomes the same as

any other plea of guilty.

Mr. Yoangquist (acting chairman). The only thing, as I

see it, in (2) that we need to preserve is the taking of the

plea in any division within the district.

Mr. Dean. Exactly.

Mr. Seth. That is right.

Mr. Holtzoff. Why not leave it substituting something to

this effect for (2): "In such event if" --

Mr. Robinson. "if an information is filed".

Mr Holtzoff. "if an information is filed the plea may

be taken and the case disposed of at any place within the

district if the defendant so consents"?

Mr. Longsdorf. Then, if youdo it that way, Mr. Holtzoff,

why not combine (2) with (1)?

Mr. Se~th. That is right.

Mr. Longsdorf. And make it one paragraph.

Mr. Holtzoff. I see no objection to that. I think that

is a good idea, really.

Mr. Wechsler. Mr. Chairman, was there not discussion at

the meeting of the subcommittee about a proposal to allow a
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plea to be taken in other divisions and perhaps even in other

districts?

Mr. Holtzoff. We have that under the removal rule. We

adopted that in the subcommittee, and that is embodied in this

0draft, Mr. echsler.

Mr. We hsler. I am wondering if we need any special

provision here. Why, in other words, should the leeway on

where the plea is taken be greater where an indictment is

o fls waived than in the case where there is an indictment?

"It shd
not."

0

0
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fls Mr. D ssion. It should not.

BB.
Mr. L ngsdorf. There has been considerable correspondence

an
in- come in to the committee about the desirability of having a

dict-
ment? way in whi h cases of that -sart could be disposed of properly

where the sentence would be small: let the man serve his

sentence i he wishes to, and get it cleaned uý and avoid the

delay that ensued in districts where the court did not sit

frequently. There is a lot of that.

Mr. Ho ltzoff. Yes, we are all for that, but I rather

agree with Mr. Wechsler that we do not have a general rule

allowing that to be done, even where the defendant is indicted

instead of being proceeded with by 'information.

Mr. Longsdorf. I would agree to that.

Mr. McLellan. Do you need any rule to accomplish that?

Mr. Holtzoff. I do not think you do. I think the

defendant may always consent to have his case tried in a

division ether than that in which he is indicted.

Mr. Fobinson. What about outside of term time?

Mr. lession. Some of them are accustomed to doing it

that way. I think it might be well to provide that it can be

done.

Mr. Holtzoff. You provide a term ends the day before the

next term commences. That is the legal concept of terms under

the federal statutes. You do not have such a thing as outside

of term t me, actually, unless the judge adjourns the term,

which a careful judge does not do. He always continues the

term.

Mr. cLellan. Do you not abolish terms under the rule?

Mr. Holtzoff. We do not abolish terms; we say that terms
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shall not le used as in derogation of time.

Mr. Longsdorf. Yes, but, Mr. Holtzoff, it may happen

that a judge will go up to another division to take care of

the business there, and he will not be there to receive the

plea and pass the sentence.

Mr. Holtzoff. That is right, but the defendant can consent

to be brou ht up to the other division.

Mr. L ngsdorf. Oh, all right; if you put it in somewhere

else that way, then we shall have it covered.

Mr. Dean. He may consent, Mr. Holtzoff, but as a prac-

tical matter is he going to be taken out of jail and transported

by the marshal over to another division of the district if he

wishes to enter a plea, unless we write it in here? In other

words, the practice is, I think, so much the other way that

it would be rather revolutionary, and we want it made certain.

Mr. Boltzoff. Perhaps so, Mr. Dean, but I still think

that that ought to be a general provision.

Mr. Eean. I agree.

Mr. Holtzoff. And not limited to that group of cases.

Mr. ean. Yes, I agree.

Mr. ;oungquisb (acting chairman). That would come under

chapter 5 that relates to arraignment and pleas.

Mr. Holtzoff. So I am going to make a motion at this

time to strike out (2) if I may, Mr. Chairman.

Mr. Youngquist (acting chairman). Well, with the under-

standing hat a like provision covering both indictments and

informati ns shall be inserted in chapter 5.

Mr. oltzoff. Yes.

Mr. "oungquist (acting chairman). Is there any objection?
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(There was no response.)

Mr. Youngquist (acting chairman). (2) is out.

Mr. Robinson. That has to be 5, do you think?

Mr. Boltzoff. I do not know.

Mr. Robinson. Chapter 5?

Mr. Youngquist (acting chairman). Chapter 5-

Mr. R obinson. Very well.

Mr. Itongsdorf. What number would this other rule be?

Mr. 7obinson. I do not know.

Mr. I ongsdorf. It has no number yet.

Mr. Eloltzoff. Let us pass that.

Mr. ýoungquist (acting chairman). Just make a note of it.

Mr. ongsdorf. All right.

Mr. ýoungquist (acting,chairman). We come then to (3) of

Rule 8(b)

Mr. Medalie. We go to 15.

Mr. Youngquist (acting chairman). 14 or 15.

Mr. Longsdorf. By "fine only," Mr. Chairman, you want to

limit that amount or specify the amount. Do all fines come

under that ?

Mr. Holtzoff. All fines.

Mr. youngquist (acting chairman). Yes.

Mr. Dean. Yes.

Mr. 1aite. I should like to ask this: Why does it

restrict endment of the information to cases where the

punishmen is not more than a year, even though no additional

or differ nt crime is charged and even though substantial

rights of the defendant are not prejudiced?

Mr. Holtzoff. I think perhaps I was partially
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responsible for that restriction, because a defendant might

hesitate to waive indictment if he knew that any informatL on

that was f led against him was subject to amendment. An

indictment is not subject to amendment, and if you prosecute

0 a felony by information with the defendant's consent it seems

equally responsible that the information should not be subject

to amendment. I might say, actually, that the prosecution

will not suffer. I checked with those folks in the Department

who have active charge of prosecuting cases, and they have

never had any real problem arising out of difficulty over amend-

ing informations.

Mr. W ite. You mean that they have amended them?

Mr. Holtzoff. I do not know that they have had many

cases wher it was necessary to. In other words, it is not

a problem from a practical standpoint.

Mr. Waite. Well, then they are better than state

prosecuting attorneys, because in Michigan where we file an

information instead of an indictment they have to amend time

and time again, and we have a provision permitting amendment

instanter, with a delay in the case, of course, if the defendant

has been surprised.

Mr. Holtzoff. Our people hardly ever amend informations,

if they e er do; I suppose that sometimes they do.

Mr. Waite. They do not use informations, perhaps, quite

as generally.

Mr. Burns. Increasingly.

Mr. Holtzoff. Of course, in your state you use grand

juries ve y rarely. Informations in the Federal courts are

only used for minor offenses.
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Mr. Waite. That is it, and if the Federal courts are

going to use informations more I wonder if they will not

find the r ght of amendment increasingly necessary. I dislike

to see this limitation. If it is a desirable thing, it is a

desirable thing in all cases, it seems to me.

Mr. Holtzoff. I know one thing: as I say, the prosecuting

officers of the Government do not think the matter is of suf-

ficient importance even to ask for it.

Mr. W ite. If it were not in here at all I should not

mind. Tha would leave the matter open. I hesitate to see

a specific limitation to that, because it means that if it is

for more than a year then it could not be amended.

Mr. Holtzoff. The answer is, after that they can always

file an information unless the statute of limitations has run.

Mr. Burns. I should like to move that the first clause

be stricken. I move that (3) be amended by striking out up to

the words "or both" on line 41, and beginning the paragraph

with, "The court may permit an information to be amended".

Mr. Seth. That is right.

Mr. Seasongood. Why do you provide only before verdict?

Why should it not be amended at any time before or after

verdict if you are going to give a power of amendment?

(At this point the chairman resumed the chair.)

The hairman. Suppose a vote be put. All those in favor

of Judge Burns' motion say "Aye." Opposed, "No." Carried.

Now, what was your question, Mr. Seasongood?

Mr. ieasongood. Why the right to amend is limited to

before ve dict or finding of guilty. The usual amendment

statute allows amendment at any time.
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Mr. B •ns. Even in a criminal statute?

Mr. Seth. No.

Mr. Seasongood. Well, as to that, there is very little

on the amendment of criminal statutes, isn't there?

Mr. R4binson. In case of information.

Mr. Burns. I do not know, but it seems to me that you

could properly draw a distinction between the civil practice

and crimin l practice in that respect. I mean, too liberal

power of anendment, it seems to me, might very well have a bad

effect on the caution and care of a prosecutor. I think if he

could amend after verdict it would give him a power which he

really doep not need.

Mr. Youngquist. Permitting the amendment of pleading in

* a civil ac ion after the verdict is a pretty liberal rule,

and I think it should not be extended to criminal cases.

The Chairman. Is there a motion? Do you make a motion

on it?

Mr. Seasongood. No.

The Chairman. All right. Is there anything else on (3)?

If not, we move ai to Rule 9.

Mr. R )binson. We have got that.

The Chairman. Rule 9(a). Are there any questions on (a)?

Mr. McLellan. Yes. Not a suggestion but a search for

information. Under (a) the consolidation of indictments or

informations where the defendants are not necessarily charged

jointly is permitted; is that right?

Mr. R binson. That is right.

Mr. McLellan. Does the consolidation mean not an order

for trial together, but they become in effect one case? And
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if they do can you deprive, among other things, any defendant

of his righ t to challenges, to make him join another defendant

when he is not charged jointly with responsibility?

Mr. Htltzoff. There is no Constitutional privilege involved,

is there, Ir. McLellan?

Mr. Mt•Lellan. No, but he is given a right to peremptory

challengesý Do you want to deprive him of peremptory challenges

and make 14m join with somebody else in his challenges when he

is not char'ged with the joint wrong?

Mr. Dean* That is a good question.

Mr. Ypungquist. I think the purpose of that provision,

Judge, was this: In the first sentence we permit a joint

indictment "if the offense arose out of the same act or

transaction". So that the last sentence is intended merely

to proceed by consolidation in the same manner as if they had

been indicted together in the first instance.

The Chairman. It relates back, does it not, to the kind

of defendants who are mentioned in the first sentence?

Mr. Youngquist. Yes, "If such defendants".

The Chairman. But could you not meet Judge McLellan's

point by providing for consolidation for trial, which is

different from consolidating indictments? So that you would

preserve the right to challenges, and so forth.

Mr. Dean. I wonder if you would preserve it if you

referred to consolidation for trial. I think you would almost

have to hyve a specific provision in there.

Mr. oungquist. I think the purpose, the intention of

the subcomnittee--at least, it was my intention--was to create

by consol dation exactly the situation that would have existed
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had the defendants been jointly indicted in the first instance;

and if it is that kind of situation I see no reason why the

consolida ion should not be complete for all purposes.

Mr. Holtzoff. The use of the word "such" immediately

0preceding "defendants" limits the last sentence to cases

where the defendants might have been joined originally.

Mr. ýcLellan. Yes, if you are giving the power to join

defendant• where they are jointly charged, with joint wrong--

which is 411 right--but you are giving the right to join them

when therý are two or more acts or transactions connected

together.

Mr. Dean. That is true.

Mr. McLellan. I think Mr. Vanderbilt has hit it, although

I do think that that word "consolidate" has had such a meaning

attached o it that you would need same other word than

"consolid te". Maybe it ought to be "order to be tried

together,'. or something of that kind.

Mr. 'Aaite. I was going to ask a question. Perhaps that

answers it. I was looking at something else when the dis-

cussion started. Is the phrase "to consolidate an indictment"

a word of art meaning "order two indictments tried jointly"?

Mr. McLellan. In my experience, which is very limited,

a consolidation of indictments means making one case out of

two cases.

Mr. eth. Yes, that is right.

Mr. Waite. Well, that is what I thought.

Mr. NcLellan. Different from an order that two cases

shall be tried together.

Mr. Waite. And that is not the idea that we are trying
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to express here, is it?

Mr. oungquist. That is the idea some of us were trying

to express--at least I.

Mr. Burs. Mr. Holtzoff, from your experience is there

any advantage through a technical consolidation that the

Government would not have through a simple order of a joint

trial?

Mr. ltzoff. I do not know of any.

Mr. Seth. Could you join the challenges?

Mr. oungquist. On challenges probably it makes a

difference.

Mr. Boltzoff. Your question was limited to an advantage

to the Government?

Mr. rns. To the Government.

Mr. Holtzoff. I do not know of any.

Mr. Burns. Now let me put it the other way: Are there

any disadvantages to the defendant apart from cutting down

challenges? Is it not true also that he is bound more directly

by what counsel for the other joint defendant may do if it is

one case?

1r. Holtzoff. I do not think so, because counsel repre-

senting o defendant does not bind other defendants, no

matter whether it is one case or several cases tried together.

Mr. McLellan. I do not know about that. I think there is

something in Judge Burns' suggestion.

Mr. H ltzoff. Is there?

Mr. Youngquist. Sometimes he does not.

Mr. MoLellan. You take two men who are jointly indicted,

A and B, and A puts in some evidence that cannot be used
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against B, even though it is in A's defense.

Mr. Medalie. Yes.

Mr. H ltzoff. But would that not be the case, Judge,

if A and B were being tried together though on separate indict-

ments?

Mr. Brns. I do not think so.

Mr. McLellan. I doubt if they would go that far. They

are going ome when they decide, as they do, that A's evidence

can be use against B, but I doubt if they would extend it to

a case whe e there are two separate indictments and ordered

tried together. But that is for the future.

Mr. Brns. I have an impression from civil procedure

that "consolidate" is really a word of art carrying a most

significan result so far as the substantive rights of the

parties are concerned, or potentially substantive rights,

and certai ly the procedural rights; and I also have an

impression that consolidation is a technicality that has a

little aroia of the antiquated procedure.

Gibson
fls.
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Maxsn Now, it seemstd-&, from the viewpoint of convenience,

that you would attain your substantial objective if you per-

mitted trial together, and on that score I would leave the

trial judge with uncontrolled discretion. But I am a little

leery of consolidation, frankly, because I do not know what

the implications are.

Mr. Medalie. Well, we have consolidation now.

Mr. McLellan. The implications are, I think, that it

makes them for all practical purposes one case.

Mr. Medalie. Yes.

Mr. Youngquist. May I suggest, Mr. Chairman, that for the

purpose of alarifying the situation we have an expression of

opinion on the part of the Committee as to whether it desires

that a consolidation of indictments shall, for all purposes, bel

equivalent to a joint indictment?

Mr. Madalie. It is that in effect, is it not, now?

Mr. Youngquist. If that is what we want, that is one

thing, but if it shall be merely a joint trial then we ought

to make thD changes that have been suggested.

The Chairman. You have brought it here as if it were a

joint indi tment.

Mr. Y ungquist. That is right.

0Mr. HDltzoff. Yes.

The Chairman. Now the question is, do you want that view

maintained?

Mr. M dalie. Is that not the situation now?

Mr. Robinson. I was just going to say that the words are

exactly th words of 18 U.S.C., Section 557--that is the
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joinder statute of 1853 or 1856--which concludes, "and if two

or more indictments are found in such cases, the court may

order the to be consolidated."

Mr. 3 rns. Does that include acts or transactions con-

nected together?

Mr. Robinson. Yes.

Mr. Wýechsler. No; the joinder provision is broader here

than it is in the existing statute.

Mr. M-Lellan. I thought so.

Mr. Robinson. However, does that specify where, Mr.

Wechsler'?

The Chairman. In the common-transaction clause, is it not?

Mr. M Lellan. Yes. Of course that isthe very guts of it.

The Chairman. Which is taken over, I gather, from the

civil ruleB.

Mr. W~chsler. My memory has slipped here. Does the

joinder statute, the one that you were reading from, deal with

joinder of defendants or with joinder of charges against the

same defeniant?

Mr. R1blnson. Shall I read it?

Mr. Weechsler. Yes, if you please.

Mr. Robinson. (Reading)

S'When there are several charges against any person

for t4~e same act or transaction, or for two or more acts

or tr.nsactions connected together, or for two or more

acts Or transactions of the same class of crimes or

offenses, which may be properly joined, instead of having

several indictments the whole may be joined in one indict-

ment n separate counts; and if two or more indictments
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are found in such cases, the court may order them to be

cons lidated."

Mr. Burns. That is one defendant.

Mr.Y Youngquist. That is a single defendant.

Mr.l oltzoff. That is a single defendant.

Mr. jobinson. Yes, surely.

Mr. McLellan. Of course; now, I am going to keep still

after saying one more thing about this: I would not myself

willingly vote that there may be a joinder in a single indict-

ment in a case where all that you have is two or more acts or

transactions connected together.

Mr. ýeth. i second the motion.

Mr. •echsler. That is the real advantage presented by the

rule.

Mr. Seth. I second it.

Mr. longsdorf. I should like to add to the Chairman's

remarks that on the civil side the consolidation very infre-

quently makes one case out of two or more, but usually merely

tries theý together. That is correct, is it not, Judge?

Mr. jcLellan. That is not my experience. When we use

the word "consolidation" we mean we unite those two cases and

make one cf them.

Mr. Ijongsdorf. No; I am speaking of what they actually

do. UsuaJly they merely try them together and do not attempt

to make them one case.

Mr. YcLellan. Often they order that they be tried to-

gether, which is not a consolidation order.

Mr. Longsdorf. No. They call it a consolidation, but

it is onl a union of trial.
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Mr. NcLellan. In the case of A and B, whose only connec-

tion was that a transaction of each of them arose out of two

or more acts or transactions connected together, I should not

permit those two to be joined in a single indictment.

Mr. - oltzoff. What is the present statute on joinder of

defendants as distinguished from joinder of charges? The one

that you read just now is joinder of charges.

Mr. McLellan. That statute does not mean anything, be-

cause it says, "where they may be properly joined".

Mr. R~obinson. You remember our long discussion of that

at a previous meeting, Judge. We found out that that is pretty

much nullified by the decisions. It merely means that that is

a sort of catchover or hold that the courts can use.

Mr. Holtzoff. But, anyway, that is joinder of the same

defendant.

The CMairman. The statute covering joinder of defendants.

Mr. Robinson. That is just what I shall have in a minute.

Go ahead with the discussion.

11 Mr. Daan. I think the case-law rule that comes out of

this is th s: that each defendant you join has to be jointly

charged in every offense in every count.

Mr. We.chsler. That is right.

Mr. Dýan. You cannot have a defendant charged on counts

1, 3, and but not on the others. It is those matters; we

were talkig about them.

Mr. H ltzoff. That is right.

Mr. W chsler. This provision goes beyond the existing law

in the res ect that it does not require the defendants to be

jointly cu pable so long as the other conditions are met.
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Mr. Burns. And certainly ,connected together" is a

rather vague standard. Does it mean the acts or transactions

connected in time or connected by some common denominator of

culpability or related by some correspondence?

Mr. Wechsler. Mr. Chairman, I should like to speak in de-

fense of thiis rule as it stands. The language certainly suffers

from the ambiguity that Judge Burns just pointed out, but I

think it wis deliberately chosen in the light of that ambiguity.

It is fairLy traditional language in civil statutes, and the

purpose he e, as I recollect, was to broaden permissive joinder

In criminal cases to all situations in which there is some

common element in the charges against the various defendants

that provides a just basis for trying them together.

The way to reach that, as a drafting matter, seems to be

to make the basic joinder provision broad in these terms, re-

quiring a onnection, if you will, without defining what the

connection must be, and then in subsection (c) to provide for

a severances, for a separation, in the discretion of the court.

That was I tended to reach substantially the situation with

respect to the scope of permissive joinder that you have in

civil cases. Such acts are controlled by the court.

I do .ot believe that there is any formula short of this

that can permit a broad initial joinder subject to that separa-

tion, though I believe we can go back to the common-law rule

requiring Joint liability, or perhaps get part of this by

sticking t the"same act or transaction" clause and eliminating

the "conne ted transactions" clause. I do not think that that

would narr w this quite as much as the change might seem to

indicate, ecause it would rather sharpen the problem for liti-
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gation into what constitutes the same act as distinguished

from connected acts; and, after all, there is no conventional

symbol of identity there. The thing is extensible.

Mr. Burns. Mr. Chairman, would not the social policy

which Mr. Wechsler is anxious to attain be reached if you pro-

vided that both for joinder of defendants and joinder of

charges the joinder would be limited to situations where the

offenses arose out of the same act or transaction, and then

gave to the trial judge unlimited power of consolidation for

purposes of trial wherever the acts or transactions were con-

nected?

Mr. Holtzoff. I, for one, believe that we should have

very liberal and broad rules on joinder of charges against the

same defendant.

Mr. Burns. Yes.

Mr. Holtzoff. I am a little bit fearful of broadening

the existi g law as to joining defendants, because I do con-

ceive that that may be a source of injustice at times.

Mr. Wechsler. Take the existing law in the situation

where the Government charges a conspiracy against a large group

of defendants--the commonest type of charge. Now, very fre-

quently there may be a failure of proof of the conspiracy but

an abundance of proof that all the defendants charged committed

federal crimes in the course of a series of connected trans-

actions. It seems to me that there ought to be permissive

joinder in that situation: that failure of proof of conspiracy

ought not to require dismissal as to the defendant who was not

proved a conspirator where the proof does make out that he
Darw
fls committed i crime tied into the general pattern.
Maxn
11:15

am
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llam Mr. Wechsler. I do not think so, in the same aspect, Mr.
5/1 9/42

Burns. There may have been 40 different stockholders, and the

Government, in a corporation, brings everybody in on a conspi-

racy charge. I suppose the findings of conspiracies are made

. by juries f particular individuals where it would be impossible

to convict them merely of the crime of maintaining a still; the

finding of conspiracy would not be made.

Mr. Burns. Under my suggestion it would have an indict-

ment of the whole group, an indictment for the separate

offenses s parately, and then on motion of the Government they

would be consolidated together for trial, and then the not

guilty verdict or the motion for a directed verdict which the

trial justice would have to allow as to the conspiracy indict-

ment, would not prevent the jury's passing on all the subse-

quent offerses even though they are all joined solely on the

use of a still.

Mr. Wechsler. Well, then, it seems to me there is virtue

in this suegestion. The Government in the first instance would

charge all together, and it seems to me the burden ought to fall

on the defendants.

Mr. Hcltzoff. Well, where 40 defendants are charged with

criminal conspiracy and the evidence does not show conspiracy,

and all the 40 defendants ran the still, I think it would be

gross injustice to allow the verdict to stand because the

evidence may vary, and the jury, having the whole gang of forty,

might convict them all, whereas, if they had been separately

tried some of them might have been acquitted.

Mr. Wechsler. If you put a case where there is failure
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of conspir cy of all 40, proof as to 35--

Mr. H ltzoff. Well, then, the other five I think ought to

be dismiss d.

Mr. Wcchsler. Why?

Mr. Hcltzoff. Because they are prejudiced in the eyes of

the jury.

Mr. McLellan. Well, can those five who had nothing to do

with the ccnspiracy and who are not themselves closely connected

together, one runs one still and one another,--ought not have to

go through a long trial?

Mr. Burns. I think we ought not lose sight of the fact

that frequently prosecutors put in a charge to include counts

of conspiracy because the judge cannot pass on it until the

evidence is in connecting up the various elements.

Mr. McLellan. Why should we say a defendant who is not a

conspiratorý should have to be subject to all the confusion in

the minds of the jury that arises out of a rule of evidence as

to the admissibility of statements by one conspirator to bind

the others?

Mr. Me alie. Judge, I think there is a misconception

about that that is prevalent.

A person charged alone with a subsequent offense may have

offered aga nst him evidence of the acts or declarations in

furtherance of the objective of a commission of an offense by

the persons who are not named as defendants.

I will give you a simple example of it--

Mr. Mc ellan. If they are charged to be conspirators.

Mr. Medalie. Even if they are not. If A is charged with

robbery, an that alone is charged, evidence that B and D
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aided him in that robbery may be offered, and, other acts in

furtheranc may be offered against him.

Mr. Br ms. If you prove agency.

Mr. M dalie. Well, you prove it by common action. In

fact, the declaration itself in furtherance of that objective

itself establishes the connection.

Now, that rule of evidence--

Mr. McLellan. Is evidence of the connection?

Mr. Medalie. Yes.

Now, that rule is applicable even when a conspiracy is not

charged and even when the co-conspirators are not named as

defendants in the subsequent o*'ý

Mr. Wechsler. So a tracy is in fact charged.

Mr. Yo ngquist. No

I trie one man on th and charged con-

spiracy exi ted between him qtroduced evidence

of acts and declarations on t is who were not

named in the complaint at all, ved, of course,

under the w 11-established rule

Mr. Burns. What you have st .hat there is

a conspiracy that has not been all

Mr. Yo gquist. That is it.

Mr. Medalie. And the rule is, when you commit a crime,

every agenc connected with the commission of that crime is the

subject of proof.

Mr. Bu ns. But frequently where the conspiracy has been

charged the trial judge would admit testimony where there has

been no att mpt to connect up the action of the defendant.

Mr. Medalie. You need not deal with conspiracy. You take
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the ordinary mail fraud case where there is no conspiracy count.

The case is complicated. The judge does not know the connection.

That i all there is to that. And he does not know what

may develop. And he says, "I cannot at this stage of the case

tell whethe or not this will be connected. I can tell later

after all thie evidence is in and then I can give you a ruling

as to whether or not there has been a connection."

In the meantime he says, "I must take it step by step."

Mr. Burns. You are talking about the Southern District of

New York.

Mr. Me alie. That is universal. You take any complicated

case, a cas where there is elaborate conduct out of which you

conclude th t there has been concerted action by people who

commit an offense; you cannot conclude that until the evidence

2 is in, so when the first piece of evidence comes in there is no

connection.} Later a connection develops.

Now, t]ese remarks are made by judges frequently in connec-

tion with a conspiracy count, but they can be made just as well

in connection with a subsequent offense where there is no con-

spiracy charge.

Now, there was a famous case tried in New York in the

summer of 1 38, not a federal case, where a famous politician

was on tria , and in the first trial of that case the court said,

"I cannot t ke that evidence. You have not established connec-

tion." And that happened from time to time.

Well, ;hose of us who had had a wider experience in these

more complicated federal cases knew the ruling was wrong, be-

cause the district attorney could not prove the connection

completely n the first instance, by the first item of that
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evidence; h had to go ahead and complete that.

You kn w the case I refer to.

Now, taat is a common experience, and competent lawyers

I coming in tD try a criminal case object to the evidence on the

;;ground the ,onnection has not been proved. The judge says, "I

have to wai to establish the connection."

Mr. Bu ns. Oh, it seems to me it would require a showing

iby the district attorney as to what way he expects to make the

!,showing, because a lot of the testimony is admitted when it

does not turn out to be connected.

Mr. Me alie. Well, the way the district attorney can make

the connect on is by a reasonably frank opening to the jury.

He says, "I intend to show certain acts," and he has done enough'

;He cannot do it all by putting all the evidence in at once.

Mr. Mc ellan. Well, Mr. Chairman, I understand the question,

to be under Rule 9 (a), whether you are going to permit the

defendants to be charged together.

I move that not be adopted.

Mr. Burke. I second it.

Mr. Chairman, may I ask Mr. Holtzoff to repeat again the

reasons he assigned as a practical matter?

Mr. Ho tzoff. Well, I took the suppositious case that Mr.

! Wechsler had in mind. Suppose 40 defendants are indicted

jointly on a charge of conspiring to violate the liquor law.

Now, c nspiracy is established against 35 of the 40. It

is shown that each of the other five ran a still independently

of each other and independently of the conspiracy.

Now, I think it would be highly prejudicial to join the

other 5 defendants and to permit them to be convicted on the
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same trial of the offense of running an illegal still, even

though the conspiracy has not been established, because the

entire atmosphere of the trial, the evidence of the conspiracy,

will naturally be damaging so far as they are concerned in the

eyes of the jury, and, unfairly so.

Mr. Burke. Well, that impressed me, Mr. Holtzoff, and

1 perhaps thd case of still operators may be a far-fetched one,

There are many other cases of even more serious import in which

the rights of a man might be more seriously jeopardized.

Mr. Robinson. I would like to make a comment on that

motion. If you adopt this motion of course you are reversing

the action taken by the Advisory Committee at the first meetingý

At that time you remember we considered this Washington

case, State v. Blakely, 70 Pacific (2d) 99, decided in 1937.

You recall in that case there was an indictment for man-

slaughter in which the defendant A had left a bus parked il-

legally on the highway.

Defendant B, driving while drunk, collided with the rear

end of the bus, killing the deceased.

The question was whether A and B could be joined in the

same indictment.

It seemed to me in discussing the case with the Committee

that the coaclusion of the Washington court that they could not

be joined was not right.

In other words, I was agreeing with the position I under-

stand that Oudge McLellan is taking now, but the Committee

seemed to be very strongly of the opinion that in such cases it

should be possible to join defendants.

I believe some of the grounds stated were that here you

il -
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have a transaction that involves substantially the same facts,

if you try these men separately you have to have the same group

of witnesses come at separate times and testify to substantially

the same situation; and besides it was suggested that both of

them were concerned in the death and therefore that the case

should all be tried together by joining these two defendants.

I just suggest, if the reasons that appealed to you then

appeal to you now, you are against the motion.

Mr. Hqltzoff. Maybe it is a sober second thought.

Mr. Robinson. That is right.

Mr. McLellan. Well, doesn't Rule 9 (a) go far beyond the

Washington case?

Mr. Robinson. In what way, Judge?

Mr. McLellan. "* * or if the offense arose out of the

same act oý transaction or out of two or more acts or trans-
II

actions connected together".

Mr. Robinson. I don't believe so, Judge. Since that

time you have left this 9 (a) in substantially this form, and

the three meetings of the Style Committee also have gone

through it and left it this way; and therefore I think we ought

3 to proceed with caution now.

And I believe it was the view of members of the Committee

that the cJauses which you read would be necessary to cover the

Washington case.

Mr. Longsdorf. Mr. Chairman, may I prompt our reporter.

After a good deal of research work had been done on this point

didn't we arrive at the conclusion that this states substan-

tially the existing law under section 557 as propounded by the

courts? Is this not substantially a carrying forward of 557
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into the rule?

Mr. Robinson. I would like to get the record correct on

that. 557 applies to Rule 9 (b). It applies to joinder of

charges.

Mr. Lcngsdorf. I know.

Mr. Robinson. Of course there are federal statutes in re-

gard to joinders and the punishment of accessories, but it is

mainly case law that 9 (a) is built on.

Mr. Wechsler. 9 (a) goes beyond any existing case law.

Mr. Rolbinson. I am not certain of that.

The Ch airman. Is the point where it goes beyond the case

law that clause where it starts at line 5?

Mr. Wechsler. I don't know of any case law that sustains

the preceding clause unless the case in question also falls

under the first clause, namely, joint participation.

Mr. Robinson. What about the Washington case?

Mr. Wechsler. I don't believe under federal practice

joinder wou d be permitted in that Washington case.

Mr. Dean. I believe that is right. It is not now possible.

Mr. Wechsler. Right.

Mr. DeE.n. That is my understanding of it.

The Chiirman. May we have a vote on the policy of the

thing?

Mr. Seasongood. May I just mention here, I notice in the

Ohio Code there are certain actions that may be joined, 11306,

and it says "The causes or actions united must not require

different p aces of trial and except as otherwise provided must

affect all the parties of the action."

Then when you come to consolidated actions in 11369, it is
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only if the actions have been joined.

So Idon't see why you want to bring in consolidation of

different indictments and proceedings.

Mr. Wechsler. But this consolidation is only permissible

if the defendants have been joined under the indictment, under

the first part of 9 (a), so in that respect it follows the

practice you just stated.

Mr. Rcbinson. Of course that first clause of 9 (a) is so

obvious you really dontt need to state it.

Mr. Seasongpod. It says, if the offense grew out of the

same transaction.

Mr. Wechsler. What is the basic joinder provision then,

the one you just read?

Mr. Seasongood. This says for joinder you must not re-

quire different places of trial and it must affect all the

il parties to the action.

Mr. Wechsler. In that respect this is a broader provision;

than the one you read.

Mr. Seasongood. Well, if your civil actions only allow

i: joinder in that limited class of cases, it does not seem to me

that federal joinder should be broader.

Mr. Wechsler. But that is one of the narrowest in the

*country.

Mr. Me dalie. In the type of civil litigation which has

taken up coasiderable time in the courts, we have just that

situation, lerivative stockholderst actions, the directors, some

i of them lia le on one item of waste, misappropriation, and so

on; others liable on other items. Some liable jointly, some-

times liabl together. But they are all put together in one
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action. That is a common thing going on all the time.

Mr. Wechsler. I do believe there is a provision in what

Mr. Season ood read that should be in here, namely, that dif-

ferent pla es of trial are not required.

isMr. B ke. What was that, again?

Mr. Wechsler. In the code from which Mr. Seasongood read

the joinder provision requires--the joinder provision does not

apply if different places of trial are required.

And that should be in here.

Mr. Robinson. It seems to me the federal judge could be

trusted to sever wherever required, or, consolidate.

Remember we have paragraph (c) which provides that the

court may order separate trials of defendants charged--

Mr. McLellan. But that does not confer any right on the

defendant dragged in. He is submitted to the discretion of the

judge.

Mr. Yo ungquist. Is that thought answered by the fact

that an indictment must be tried in the district where it is

found, and that indictment may not be found in a district unless

the offense has been committed within its limits?

Mr. Wechsler. Yes.

The Chairman. To bring it to a head I suggest we have a

* vote on the first sentence of 9 (a).

All those in favor of the first sentence of 9 (a) say

"Aye." Opposed, "No."

Show your hands, please.

Mr. Burns. If I may make a statement, the first sentence

of 9 (a) sa s: "Two or more defendants may be joined in an

indictment Dr information if they are alleged to have partici-
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pated jointly in the same offense."

Mr. W chsler. That is the first clause, but this brings

in the whole business.

The Chairman. Maybe we had better vote again.

All those in favor of the sentence from line 2 to line 6

say "Aye." Opposed, "No."

Show ands for noes? One, two--six.

The motion is carried.

Mr. Waite. That does not necessarily prove anything be-

cause I doi 't know how to vote, and I am not voting either way.

I am just completely stumped on the thing.

Mr. McLellan. This is revolutionary.

Mr. Seasongood. How do you know it is carried?

The Chairman. The ayes made an awful lot of noise.

Show hands from the ayes.

From the noes.

Seven to five.

Mr. Longsdorf. I wonder, Mr. Chairman, if the objections

might be o viated by the suggestion that you yourself previously

made, eliminating the phrase occurring in lines 5 and 6, "or

out of two or more acts or transactions connected together."

Mr. Holtzoff. I would vote aye if that were out.

The Chairman. It seems to me that takes care of nine-

tenths of our difficulties because if you get the rare case

where common offenses arise out of the same transaction, the

protection of severance is enough to tide you over.

Mr. M Lellan. I think that reaches a good deal, but that

last thing about two or more acts connected together--my, I

tell you--
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Mr. Robinson. Would it not be well to strike out in that

line above too, "the same act"?

Mr. Yo gquist. No. That covers a much narrower field.

Where you ve a similar act, although they may not be com-

bined together under the first clause, you have a quite dif-

ferent situation from that which arises when there are two or

more acts or transactions in which they may have participated.

It narrows it a great deal.

I have been a little doubtful right along about including

two or more acts or transactions although I have supported it.

The Chairman. If we leave that out we are right back to

the civil piragraph.

Mr. Yongquist. Well, I move that the phrase, "or out of

two or more acts or transactions connected together", appearing

in lines 5 and 6, be stricken.

Mr. Holtzoff. I second that motion.

Mr. Ro~inson. I thought the main objection was to the

word "1acts",and leaving in "transactions".

Mr. Mc~ellan. Oh, that is a relief to me.

Mr. Robinson. You want the whole clause?

Mr. Youngquist. Yes.

The Chairman. All those in favor of this deletion in

lines 5 and 6, say "Aye."

Unanim usly carried.

The motion is to strike out of lines 5 and 6 the words,

"or two or ore acts or transactions connected together".

Mr. Youngquist. I moved that it be stricken.

Mr. Melalie. I dissented.

The Chairman. Do you want to vote?
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Mr. Holtzoff. In line 4, Mr. Chairman, the word "offense"

should be 'offenses", I think.

The C airman. What?

Mr. Holtzoff. In line 4, the second time the word "of-

fense" occurs, that ought to be "offenses".

"* * if the offenses arose out of the same act".

Mr. RI binson. Are you sure about that?

Mr. Hcltzoff. I am. It does not make sense to say "the

offense".

Mr. Robinson. I think it does. In this Washington case

it does.

Mr. Hcltzoff. The same act but two offenses.

Mr. Robinson. No, the same offense.

Mr. Hcltzoff. Then you do not need that clause.

Mr. Lcngsdorf. There were two offenses against the vehicle

law but only one against the deceased.

The Ckairman. We now come to the second sentence in 9 (a).

Mr. Wechsler. Mr. Chairman, may I interrupt you?

The Chairman. Yes.

Mr. Wechsler. In view of the last clause of the first sen-

tence of (a), I wondered if it might be presumptuous to say that

we might save part of that without controversy by formulating

something that would be designed to produce this result:

That if substantially the same facts are alleged against

each defendant, that then there should be a joint--that is to

say, I would like to get the case where substantially the same

evidence will be involved but where you may not have the same

act or transaction within the indeterminate meaning of "act or

transaction' in the second clause.
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It may be the vote will decide that too. I don't mean to

press it if it would.

Mr. Yo gquist. Can you give us an example?

Mr. Wechsler. Well, take the case that has been talked

about, that automobile accident case, it is substantially the

same eviden e, isn't it? It is all part of one picture. And I

don't know whether it is the same act or transaction with respect

to liability as the same act or transaction could be construed

by a court, but I do know for purposes of proof that constitutes

a single st ry and we also know there would be no unfairness to

either defel.dant in allowing joinder in that case.

Mr. Yo~ngquist. I suppose the situation would be so rare

that it would be no hardship on the Government to prosecute them

*separately.

Mr. De*n. I think it is covered by this, "the same act or

transaction".

Mr. We hsler. Possibly so.

Mr. Wa te. I would not think it was covered by that lan-

guage. I don't know whether it ought to be or not, but I do not

think it is.

The Ch irman. May I have the question on the second sen-

tence of 9 (a)? With this change, are we all agreeable to it

*as it is?

Mr. McLellan. Bear in mind the word "transaction" is a

word of doujt.

Mr. Seasongood. It hardly would be as to defendants, would

it? It refers to two defendants who are joined.

The Chlirman. Or where the offenses arose out of the same

act or transaction.
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Mr. Burns. I would like to make a motion on the last

sentence, to change the language from "the court may consoli-

date" so a to read "the court may order such indictments or

informatio s tried together."

Mr. MqLellan. I second that motion.

Mr. Yc~ungquist. That will hardly do, because we are speak-

ing of a single indictment--"such indictments or informations"?

What does ihat relate to?

6 Mr. B1 9rns. If such defendants are charged separately

the court *Lay order.

Mr. Ycýungquist. Oh, I see.

The C airman. Any discussion? If not, those in favor say

"Aye." Opposed?

Carri d.

Mr. Rcbinson. As a matter of expression, Judge Burns, may

I ask why Nou say that?

Mr. Burns. Well, again I am a little gun-shy of the word

"con solidat ,ed" I .

The Ch.airman. All right. We come now to (b).

Mr. Weite. The same change, I think, Mr. Chairman, ought

to be made in line 12 that we just made in line 6.

Mr. Ycungquist. Before we come to that, ought we not

strike out lines 9 and 10, "or out of two or more acts or

transactio s connected together"?

Mr. Burns. I don't think so, because the same objection

is not apperent.

This is where two or more charges are against the same

person.

Mr. Ycungquist. I see.
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The Chairman. That I think is safe.

Mr. Yo gquist. I misapprehended the meaning of it.

The Chairman. All those in favor of Mr. Waite's motion

to make the sentence in line 12 conform to line 6, say "Aye."

Opposed, "N¶."

Carried..

(c) is the next.

Mr. Robinson. We have some changes on that. I think Mr.

Holtzoff anf Mr. Youngquist agreed on this.

Starting with (c), "Separate Trials of Defendants on

Charges. Wienever justice requires it, the court may order

separate tri1als of one or more defendants jointly charged and

may order separate trials of one or more counts of an indict-

ment or information."

"or of a consolidated proceeding," since we dropped the

word, that should go out.

Mr. Waite. You don't like the idea of separating a

defendant?

Mr. Rcbinson. That was yours--

The Chairman. Will you repeat that sentence so we may all

get it?

Mr. Roibinson. "Whenever justice requires it"--

The C•lairman. You do not need the "it".

Mr. R ýbinson. -- "the court may order separate trials of

defendants'! or "of defendants jointly charged"--

Mr. Y ungquist. Or "one or more defendants jointly charged",

so we may group them.

Mr. Robinson. Well, that is what Professor Waite was

objecting to.
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Mr. Waite. No, I was just objecting to separating the

defendant. I think it is hard on them.

Mr. R4binson. That is it. It is a separate trial of one

defendant, and it is hard on them.

Mr. Yo1ungquist. "* * may order separate trials of one

or more of the defendants".

Mr. Rcbinson. "* * may order separate trials for one or

more defendants jointly charged and may order separate trials

of one or more counts of an indictment or information."

The Ckairman. Is that an acceptable change?

Mr. Hqltzoff. Yes, I think that is all right.

The Chairman. Any questions?

Mr. Seasongood. You see, there are two. You may join

them, in (a), if the offense arose out of the same act or

transaction. Then, if you join them, can you separate those

two? Don't you have to put that in too?

The Chairman. Well, they would be jointly indicted, so

you would separate the joint indictment for the purpose of

trial.

Mr. Wechsler. I think the word "jointly" is bad there.

Mr. Robinson. "Charged together", would you say?

Mr. W chsler. Yes.

Mr. R ýbinson. "Charged together" instead of "jointly

charged". All right, "charged together".

The C airman. We will get the motion read again. It is

(c) you arE revising. Will you read it again?

Mr. Robinson. "Whenever justice requires, the court may

order separate trials for one or more defendants charged to-

gether, and may order separate trials of one or more counts of



g18

nindictme t or information."

The same thing--"and may order separate trials"--no--

Mr. Holtzoff. That's right.

Mr. Rorbinson. How could you have separate trials on one

indictment?

Mr. Hqltzoff. You separate counts.

Mr. Robinson. Counts; that is right.

The Chairman. Any remarks?

All those in favor of the motion say "Aye." Opposed, "No."

Carried.

That moves us to Rule 10.

Mr. Rcbinson. It should apply to information as well as

indictment

After "indictment" in line 3, insert "or information".

Mr. Lqngsdorf. I suppose you can dismiss it only when

more than one defendant is charged.

Mr. Roýbinson. I suppose.

Mr. Lcngsdorf. Somebody might contend for that.

The C1Lairman. I think you should have "if" in line 2

instead of "as", to make it conform in line 2.

Mr. Rcobinson. Well, another suggestion has been made,

that the c ýurt shall;strike out"as justice requires".

@7 Mr. Dean. "Whenever" is what you used before.

The CI.airman. "Whenever." Is that what you had?

Mr. Youngquist. Yes.

The Chairman. Well, that should conform.

Any other suggestions on 10?

If no , we will go on to 11 (a).

Mr. Robinson. 11, I suppose, will need to be considered
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with the rule on warrants or summons, Rule 4, which we con-

sidered in connection with the magistrate.

The instructions of the Committee were to provide that 11

be consolidated--that 11 incorporate by reference, bo far as

possible, provisions for warrant or summons as contained in

Rule 4.

You recall Rule 4 applies to warrant or summons issued by

the committing magistrate.

This provides for warrant or summons following indictment

or information.

Of co rse the provisions for the two are largely the same.

So I iake it, since you have referred to the subcommittee

Rule 4 for reconsideration, the same would apply to Rule 11

after whatever discussion you make here.

Mr. Waite. You remember also, Mr. Robinson, we changed

Rule 4 that it should not command the marshal--

Mr. Rcbinson. Miss Peterson has it as revised by your

subcommittee this morning.

Mr. H*Itzoff. It is a little different from the other.

A bench warrant is always served by the marshal, so it is

not improper to provide that the marshal--

Mr. Waite. You mean that only the marshal can arrest

under this--

Mr. Hc~ltzoff. That is the usual practice. It is issued

to the marshal. It is never issued to an investigating officer.

Mr. W ite. Suppose the marshal does not find the man but

some other officer can find him?

Mr. Hcltzoff. Another officer can make an arrest on prob-

able cause for arrest, but ordinarily bench warrants run to
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marshals.

Mr. Waite. Well, as a matter of fact you have it provided

in Rule 11 that it need not be served by the marshal, because

under (c) it says, "The warrant shall be executed and the

summons shall be served as provided in Rule 4", and Rule 4

provided that the warrant be executed by the United States

marshal or some other officer authorized by law.

Mr. Yqungquist. I think that came, Mr. Waite, from the

use of similar language in 4 without noticing the different

situations.i

Mr. Holtzoff. I know that invariable practice is to issue

a bench war rant to the marshal and not to the investigating

officer.

Mr. W~ite. At any rate, either (b)(1) or (c) in 11 should

be changed. They are inconsistent as they stand.

Mr. Ycungquist. May I suggest, Mr. Chairman, that we now

consider Rfle 4 which deals with the same subject, and then we

can conforn Rule 11.

The Chairman. The proposition is really no problem situa-

tion because the marshal may deputize anybody.

Mr. Holtzoff. Surely.

The C0airman. All right. We will go back to Rule 4, which

*has just been distributed.

Mr. McLellan. By the way, in view of the fact that we have

eliminated the petty offense, I think we should strike out the

provision that in cases triable by the magistrate he may issue

a summons- that occurs in line 7, all of line 7, and tlie first

half of li e 8.

Mr. Rcbinson. Do we have to ignore the fact that the
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magistrate does have that power?

Mr. McLellan. Well, he does if he has had it specially

conferred upon him.

Mr. Ycungquist. We are not dealing at all with these

rules with cases triable by the magistrate.

Mr. RHcbinson. If he has not had the power conferred upon

him, line would not apply; it would be one who has power to

try.

Mr. Yeungquist. That should properly appear in the petty

offense ru~es, and not here.

Mr. McLellaD. Have you moved that that be stricken out?

If yoy do, I second it.

Mr. Ypungquist. Yes.

Mr. Bufrke. Are the petty offense rules the only ones that

apply to tr'ials by commissioners?

Mr. R binson. I think nobody knows. The law is so

chaotic that no one knows.

The Department of the Interior has created one for most

of the national parks, and there is something with regard to

navigation offenses.

Mr. L)ngsdorf. That is not before a commissioner, that is

before a c-)urt.

Mr. HFbinson. What about the law in Alaska?

Mr. Barke. But do those rules which are called the petty

offense runes cover all procedures before United States conrnis-

sioners in all instances where they have trial jurisdiction?

Mr. Holtzoff. No; those rules are specifically related

to trial jarisdiction of the conmissioner conferred by the Act

of 1940, nomely, the jurisdiction to try petty offenses.
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Mr. Burke. If that is the situation, should we strike

this ?

Mr. Robinson. I think not.

Mr. Youngquist. I thought we decided yesterday that the

phrase "committing magistrate" related only to preliminary pro-

ceedings leading to the indictment or information.

Mr. Burke. I don't know that we concluded that. I think

we used that as part of our rationale for abandoning the petty

offense rules, but ve do have this area of offenses over which

conmmission rs have trial jurisdiction as to which they may need

help, I don't know, but which are not covered by the petty

offense rules.

8 Mr. Ycungquist. Wouldn't we be in this situation:

First, we would be confronted with the necessity of setting

up a whole set of rules for trials by conmnissioners not covered

by the rules already adopted by the Supreme Court; then,

second, the commissioners would be operating under two sets of

rules, some applicable to those covered by the 1940 statute,

and these ases covered by the rules that we propose?

Mr. Burke. I think we might.

Mr. Ycungquist. I think it would be an impossible situa-
tion. U

Mr. B rke. But this is in the interests of criminal
VI

prosecution. I wonder if the Supreme Court considered these

other situations where the comumissioners acted as trial judges.

Mr. Hcltzoff. I don't know that they did, but I would

like to sulplement the answer I gave to that question long ago.

The rules relate only to trials before commissioners

under the 1940 Act, but it seems to me that the 1940 Act really
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supersedes the prior acts conferring jurisdiction on national

parks.

There are specific statutes on national parks, then along

comes the general statute authorizing the commissioners to try

petty offe ses committed on any reservation, so I believe the

1940 Act covers any--
i

Mr. Robinson. Just a minute on that. Isntt it true that

since that act was passed there have been other national park

acts passed?

Mr. Hcltzoff. Yes, but that is really surplusage because

the 1940 Ac t would apply as it was, and it is unnecessary

draftsmanship. Nobody amended the bill as it went through.

Mr. Ycungquist. Are there any offenses tried by commis-

sioners other than those committed on federal reservations?

Mr. Hcltzoff. No, except of course Alaska. In the

continental United States, so far as I know, there is no trial

jurisdiction vested in commissioners,--except petty offenses

on federal reservations.

Mr. Ycungquist. Then that seems to answer the question

whether thEre are any offenses triable by commissioners that are

not coverec by the rules promulgated by the Court, and, that

answer wou d be in the negative.

Mr. D an. I wish I could be satisfied on that point.

If that is the answer, it clears up the situation. If that is

not the answer, it is a very unfortunate situation, it seems

to me, to have your petty offense rules covering part of the

trials, and not the other.

Mr. H ltzoff. What is it you have in mind?

Mr. D an. I just don't know. I think the committee might
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be furnish d with something on this trial business.

Mr. L ngsdorf. In the research work I made as careful a

search of the statutes as I knew how to make to see whether

there was any tria] jurisdiction in commissioners except those

cases characterized by the fact that the offense was committed

on federal !reservations, and therefore covered by the 1940 Act,

and I could find nothing.

Mr. Roýbinson. That may be sufficient.

Mr. MqLellan. The point of the question is whether we

should strike out that sentence or let the whole thing go in.

The Chairman. That is right.

Mr. Rqbinson. We have no jurisdiction in regard to com-

missioners in the proceedings before them, at least in their

dealings vi~th petty offenses. Shouldn't we have a general

clause on 1hat, because otherwise our first two or three rules

the commissioners might think apply to them?

Mr. YVungquist. I thought we were going to put in a rule

on trials •y commissioners of petty offense cases. Won't that

clarify the situation?

Mr. Longsdorf. I understood that was to be done.

The Chairman. All right, now. Have we a motion?

Mr. McLellan. Well, Mr. Yourngquist made one and I

* seconded iý.

The Chairman. The motion is to strike line 7 and the

first half of line 8.

Those in favor of the motion say "Aye." Opposed, "No."

Carri d.

Mr. McLellan. Now, I move the adoption of Rule 4 (a).

Mr. Holtzoff. I second the motion.
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The C airman. All those in favor of the motion say "Aye."

Opposed, "o."

Carried.

We noý come to 4 (b).

Mr. Mc Lellan. I move the adoption of 4 (b)(1).

Mr. Hcltzoff. I second the motion.

The Chairman. Those in favor say "Aye." Opposed, "No."

Carried.

Mr. Hcltzoff. In (b)(2) do we need the second clause be-

ginning on line 21?

Mr. Yqurngquist. I think the purpose of that clause is to

let the magistrate know whether the defendant is likely to

come or not. If he does not sign the recognizance he may

choose to issue a warrant for his arrest.

Mr. M¶Lellan. I move the adoption of Rule 4 (b)(2).

Mr. Hqltzoff. I second the motion.

9 The Chairman. I might suggest, it might be better to

break it irto two sentences.

Mr. Ycungquist. All right. Strike out the word "and".

The Chairman. All those in favor say "Aye." Opposed,

"No. "

Unanimously carried, and we move on now to (c).

Do I Iear a motion on (c)(1)?

Mr. Ycungquist. I think the word "a" should be inserted

between the words "serve" and "summons" in line 27.

I makE that motion.

Mr. Hcltzoff. I second the motion.

The Chairman. Those in favor say "Aye." Opposed, "No."

Carrie d.
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(c)(2).

Mr. Mc ellan. I move the adoption of (c)(2).

Mr. Ho tzoff. I second the motion.

Mr. Me alie. This just occurs to me. Why do we say

"except a subpoena" in line 30?

Mr. Holtzoff. A subpoena runs throughout the United

States.

Mr. Medalie. Why do we say "except" it?

According to this, someone just reading this might think

you could not serve a subpoena within a hundred miles of the

commissioner's office.

Mr. Holtzoff. This says, "any other process except a

subpoena", because if you did not except a subpoena this might

be taken as a limitation on subpoenas. You have another pro-

vision in the subpoena rule that they may be served anywhere in

the United States.

Mr. Waite. In view of the fact that this is headed

"Warrant or Summons" why do we need the phrase "or any other

process"?

I thins it ought to be stricken out.

Mr. Youngquist. Is a subpoena a process? That is a doubt

that occurs to me.

Mr. Holtzoff. Is a search warrant a process? That is the

only other thing I can think of.

Mr. Ycungquist. I doubt it.

Mr. Holtzoff. I doubt it too.

Mr. Waite. Inasmuch as this purports to deal only with

warrant or summons, I move that in line 30 the words "or any

other proc ss except a subpoena" be stricken.
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Mr. Lo gsdorf. I second that.

Mr. HoLtzoff. Then you want to insert that in line 29,

don't you, -arrant or summons?

Mr. Wa te. Yes.

Cinci.
fls

Darrow

12
noon
5/19/42

0

0
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Cinci
fls The C irman. All those in favor of these amendments say
Darrow
12 Noon "Aye." Opposed, "No." It is carried.

Is the se anything else on this section?

Hadn't we stricken out "by a usual mode of travel"?

3 Mr. Ho tzoff. Yes.

Mr. De n. Did we determine the standard for that?

Mr. Holtzoff. The civil rules do not have any standard,

and that has not been a source of trouble, so far as I know.

Mr. Ro inson. We struck out "returnable" and put in

"issued" ye terday, in line 35.

Mr. De n. Yes.

The Ch6irman. All those in favor of striking out "by a

usual mode if travel" and substituting "issued" for "returnable"

say "Aye." Opposed, "No." The motion is carried.

Are there any further suggestions?

If not all those in favor of (c) (2) as amended say "Aye."i

!Opposed, "N ." The motion is carried.

We now come to (c) (3).

Mr. Ro inson. There again, Mr. Youngquist, you have made

,a change in line 38, striking "practicable" after "arrest" and

inserting "as soon as may be." Do you want it this way?

Mr. Yo-ugquist. I must have been out when those things
• occurred.

"As soon as may be"?

Mr. Robinson. Yes.

Mr. Youngquist. Do we need the words in line 40 "for his

larrest"? We have the word "arrest" two or three times in that

isentence.

Mr. Ho tzoff. It would be for his arrest, I suppose.
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Mr. Youngquist. If at all, yes.

The Chairman. Why do mou need it?

Mr. H ltzoff. We do not need it at all.

Mr. Ycungquist. Strike out "for his arrest."

S Mr. Robinson. The officer is notifying the defendant of

the fact that a warrant has been issued for his arrest.

Mr. Medalie. You do not need "for his arrest."

11r. M Lellan. I move the adoption of (c) (3).

Mr. Y ungquist. I second the motion.

Mr. S asongood. I thought we had some question about "the

officer shall inform the defendant of the cause of the arrest."

Mr. Ycungquist. It is in there.

Mr. Seasongood. There was a good deal of a question

about whet1er he should be informed.

Mr. Holtzoff. I think we agreed to adopt that.

Mr. Seasongood. Did we?

Mr. Hcltzoff. I raised the question.

Mr. Dean. We agreed that that was particularly necessary

in the caso where we had no warrant, but whether it applIed to

the other jas in question.

The CIairman. I think it should be changed to that.

Where he slows the warrant, there is no need of making a speech.

S Mr. S asongood. That was my recollection of what occurred.

The C airman. Why can't that sentence in line 39 say,

"but where ithe officer does not exhibit the warrant at the time

of his arrest, he shall inform the defendant"?

Mr. S asongood. "Where the officer does not have the

warrant in his possession at the time of the arrest, he shall."

The Chairman. That is better.



Mr. Youngquist. May I call attention to the fact that this

rule relates only to warrant or summons. I am simply pointing

out for con ideration whether or not that provision should come

in this rule or elsewhere.

Mr. De sion. If it comes in here, it probably would not

apply to arrest without a warrant. We are leaving that untouched.

Mr. Ho tzoff. That is where the warrant is not in the

officer's possession.

Mr. Youngquist. Will you read that?

The Chairman. "Where the officer does not have the

warrant in his possession he shall inform the defendant."

Mr. Ro inson. "When the officer."

The Ch4irman. Yes, that is better. All those in favor

of (3) as anended say"Aye." Opposed, "No." The motion is

carried.

We comr now to (4).

Mr. Mc ellan. I move the adoption of Rule 4 (c) (4).

Mr. Holtzoff. I second the motion.

The Ch irman. All those in favor say "Aye." Opposed,

"No." The otion is carried.

Now, what will we do with Rule 11, in the light of what we

have just done with Rule 4? Refer it back to the committee?

Mr. Holtzoff. I do not think that is necessary.

The Chairman. Isn't it necessary?

Mr. Holtzoff. I think it is probably all right as it

stands.

I want to make a suggestion on Rule 11 (a). In line 5 1

think "or of any other officer of the United States" should go

out. That phrase is in Rule 4 because there we are dealing
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with commissioners. Here we are dealing with a bench warrant

upon indictment or information, and in that event the United

States Atto ney should have 'sole control and no other officer

should share it with him.

Mr. Me alie. That is right. You are now in the court

and you have a responsible representative of the Government.

TheChairman. Those words will be stricken.

Mr. Mc ellan. What line is that, please?

The Cheirman. Line .

Mr. Longsdorf. Mr. Chairman, before we pass line 4, if

the defendant is already in custody, of course no bench warrant

would need to be issued, and would not be issued. Do you want

to put something in to cover that?

TheCh'irman. Isn't it implied?

Mr. L ngsdorf. Beginning on line 2, it reads:

"The clerk upon the filing of an indictment or

information shall forthwith issue a warrant as required

for each defendant charged therein."

Mr. Medalie. "And not apprehended."

Mr. Lcngsdorf. "And not in custody."

Mr. DE ssion. "As required" covers it.

Mr. Hcltzoff. I think the words "as required" cover that.

Mr. McLellan. I move the adoption of Rule 11 (a).

Mr. Hcltzoff. I second the motion.

Mr. Youngquist. May I ask a question about that? Weren't

we going to conform Rule 11 to Rule 4, or not?

The Chairman. I thought we were, but the suggestion was

made that t seemed to be implied.
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Mr. Ho tzoff. We ought to strike out the requirement of

registered mail in line 11.

Mr. Yo ngquist. The mailing of the summons should come

down to (c), because all the clerk does is deliver it to the

marshal or Dfficer authorized to serve it. That is what we did

in Rule 4.

The Chairman. The motion is to take the last sentence of

Rule ii (a) and drop to the end of (b) (2).

Mr. Yoangquist. Not quite. To strike out, in lines 10

and 11, the words beginning with "or he may mail."

Mr. Longsdorf. Before we pass on, let us add to that

motion a motion that the word "such," the fourth word in line 7,1

be taken out, because it does not make sense.

Mr. Dean. It refers back to line 4.

The Chairman. Yes, it refers back to line 1.

Mr. Ycungquist. "Direction of the court."

Mr. Lcngsdorf. Yes, but the direction before is to issue

a summons, and the direction here is to issue more than one

warrant or summons.

Mr. Hcltzoff. I do not think you need "such" there.

Mr. Lcngsdorf. I do not think "such" does any good.

Mr. Youngquist. What is intended is "direction by the

court"--

Mr. Longsdorf. "Similar direction or request," or "like-

wise upon direction or request, he shall issue more than one

warrant."

The Chairman. What is your pleasure with Rule 11 (a)?

Mr. McLellan. Are you sure it is desirable to strike out

"or he may mail the summons" andput it down below?



31o

Mr. Yoingquist. The reason is that all that (a) relates

to is the ditty of the clerk to deliver the warrant to the

marshal or the officer, and then in (c) we provide that the

marshal or he officer may either serve the summons--

Mr. Mc ellan. You do not want to give the clerk the power,

instead of elivering the summons to the marshal, to mail it

himself?

Mr. Yoyngquist. That is right. Leave that up to the

officer who: e job it is to either serve it in person or serve

it my mail.

We do not need the words "United States," do we, in line 9?

Mr. Robinson.. No.

M-n. Yomngquist. Question.

The Chl irman. All those in favor of the motion say "Aye."

Opposed, "N:." The motion is carried.

Now we come to 11 (b) (1).

Mr. Wa~te. On that I want to ask this. Suppose the

warrant is Issued commanding the marshal to make the arrest and

the marshal hands it over to a deputy marshal, by whom the

arrest is made. Could there be any question of the validity of

the arrest Teing made by somebody other than the person command-

ed?

Mr. Youngquist. Other than the marshal himself, you mean?

The Ch irman. Yes.

Mr. McL ellan. It is directed to the marshal or his deputy.

Mr. Wa te. It says here "shall command the marshal to

arrest." That is what I am worried about. Suppose the marshal

does not ar est. I think it would be a serious question of the

validity of the arrest under that warrant.
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Mir. Youngquist. I had always supposed that any act that

may be done by an officer may likewise be done, and with the

same effect by his deputy, even though the warrant is directed

to the marshal.

Mr. Ho tzoff. Actually there is no problem, because if

the defenda~ t has been indicted, he can be taken into custody

with or wit~iout a warrant. So even if a warrant is void or

served in a: illegal manner, the arrest is legal.

Mr. Waite. That unfortunately is not true, because there

is one definite case that I know of, and two others bearing on

it, where the arrest was made by virtue of a warrant, and it

was held that that was unlawful because of a defect in the

warrant; an the defense was then made that the warrant was not

necessary, that the arrest could have been made on a felony

charge. Th, court said, "Yo. Having made the arrest by virtue

of the warrant, you cannot now change your ground for arrest."

Mr. Holtzoff. Is that a Federal case?

Mr. NaLte. No; it was a state case.

Nir. Ho tzoff. I do not believe any Federal court will

hold that.

Mr. Wa: te. Well, you cannot tell. Have there been any

cases on it:

Mr. YonSgqulst. Pardon the interruption, but your state-

ment brough my mind to the fact that in (a) we provide for the

delivery of the summons to the marshal or other officer author-

ized by law to execute ib, whereas in (b) the only command is

the one gviwn to the marshal.

Mr. Hol tzoff. I thInk that probably was incorporated

from Rule 4 (b) and should not be here.
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the same as in Rule 4. It was meant to read. "command that the

cerson, shall be arrested." Then we are safe.

Mr. You ngquist. That is good. Then we should go back

the-re and s-11ri.ke out from lines 9 and 10 the words "or other

officer authorized by law to execute it."

M1. Wa ite. WoE do not need to do that if we change (b) (1)

to conform ,o Rule 4.

The Ch. irman. Should line 15 read, "command that the

defendant be arrested"?

r. TWaite. Yes.

N-1r. Holtzoff. I think the rest of that line shold be

changed. Tpe warrant, in fact, does not read that the defendant

0be held subject to the orc,-r of the court. It should be changed

to read, "ard to br-nr' h-im before the court."

1ir. Mcellan. "Be arrtested and brought before the court."

The Ch -Irman. Are there any further cbanges in (b) (1)?

If not those -in favor say "Ayet." Those opposed say "DTo."

Th], motin s carri-ed.

,r. Me" ,an. T move eadopton of (b) (2).

Pir. Yo pr-quist. We do not have in (b) (2) the aP.1nowledgf,-

ment on ser Ice nrovision that we havý- in Rule 4.

Mr. Ho tzoff. Do you need it, because yo,,u have an incolonola-

tion by refe.lence?

The Oh Lirman. It carries it over.

Mr. Youngquist. Well, the summons, shall be in that florm.

Rule 2 says that the summons shall be as provided in Rule 4.

Then we say in Rule 4, it shall be accompanied by a form of
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acknowledgmant.

Mr. Holtzoff. Don't you think that is carried there by

necesoIry impfllc~ation-e

vMr. Youmgquist. iu is not necessary at all. I was just

looking for consistency.

The 0 Iirman. All those in favor of Rule 11 (b) (2) say

"Ae.." Oppoed, "to." The motion is carried.

ii (a).

1ir. 6easwngood. That seems to be a duplication of (c) (4)

of Ruise 4.

hr. Youngquist. Yes.

AMr. Seasongoud. Ruie ii (c) seems to be a duplication of

our new Ru e 4.

Ift.. Robinson. Execution of service is included in (c).

It is not merei the return but inciurcs the execution of

s er viae.

,. awon1ood. Inc says that the person who receives the

saruons or serves it shall make return thereof promptily.

hr. lcLellan. Is it the samu as Rule 4?

hr. HCIlzoff. 1L is a lot of surplusage.

hr. S aaonlood. iL seems to be.

Mr. Robinson. The firstL two lines relate to execution

and servicE.

ihr. (asongoo&. "Or other perpson shall make votuarr of

the warrant or summons promptiy to the clerk."

The o iy difference is thaL in one case you say "make

return promptly" and in the other one "promptly to the clank."

Mdr. R binson. In other words, "return" is included in

execution and service.
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Mr. SEasongood. Yes.

Mv. Dean. It is -he fourth subdivision of (c).

Mr. Rcbinson. Very well.

1Mr. MdcLellan. Do you caxr vetyi much--I thiak it is

probably n +nsense--- o add aftei, Lhe wor-ds "the warrant szhall

be executed" the words "and returned," and afteri Lhe words "the

surýbonas shall1 be ser~ved" rhe: words "and -returned".?

Mvir. Youngquist. Do we have a provisiun fre' retujn?

The Chairman. Wouldnc't it be held to uarvry back to the

warrant sha-l be executed and the surmmons shall be served and

returned?

Mr. Holtzoff. Why not say "the warrant shall be served

and returned as provided in Rule 4"? You do not need the two

@ 6 clauses.

The Chairman. Do you speak of serving the warrant?

Mr. Seasongood. "The warrant and the summons shall be

served, executed, and returned."

The Chairman. That is better.

Mr. Robinson. Did you say "warrant and summons" or

"warrant or summons"?

Hr. Seasongood. "The warrant and summons shall be executed,

served, and returned."

The Chairman. All those in favor say "Aye." Opposed,

"No." The notion is carried.

We movr on to Chapter IV, Rule 12.

Mr. Se songood. Service by mail is rather summary. All

you seem to say in Rule 4 (3) is that it shall be served as a

summons or by mail. You are establishing a new method of

summons, which I am very much 1in favor of, but is it
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sufficiently defined as to how service shall be made? Don't

you have t( have some address to the residence?

Mr. Youngquist. Those were the questions that were

raised yesterday--the last known address, for instance--but the

action tak n, if any action was taken, by the committee was

simply to Irovide that it be served by mail, and the reasons

given were that it would always issue a warrant.

Mr. S asongood. But as long as you are providing for

service by mail, you ought to make it in some intelligible forml

I suppose; and also, if service is complete when mailed or

received is important.

Mr. Hcltzoff. The only purpose of a summons is an

accommodation to the defendant--

Mr. S asongood. Yes, but let us say you mail it to his

business a dress and he is not there.

Mr. Hcltzoff. Then you arrest him.

Mr. Seasongood. If you are giving him some benefit by

mail, why shouldn't you give it to him?

Mr. Dean. Isn't it conceivable that he may be cited for

contempt?

Mr. H ltzoff. No.

Mr. Dean. Why not?

Mr. H ltzoff. You might as well say that a person is

subject to contempt proceedings if a person receives a petition:

in a civil proceeding and he fails to file an answer.

Mr. De• n. This is from the court, and it is in the same

category as a subpoena to the witness.

Mr. Yo igquist. It was in line 20 where it said that the

summons shall command him to appear.
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ri-. Ho tzoff -tI he does not c ulplý w i'-I the su( Slloi±, you
arrest him.

The Chairman. if ho does not get it, what a.e ý,uu -oliig

to do?

0 li,. Ho.tzoff. 3erve a warrant.

The Cheirman. But you cannot send him to jail.

.Dessiou . We do not say anywhere that it is not an

enforceable matter.

hir. Burke. If there should be five summonses sent to five

defendanits nd one did not zet to one of the defendants by mail,

would you a vest just the one?

Mr. Dean. As long as it is a command by the court to

appear, it •eems to me it is enfor(ceable by contempt. If that

is the situation, it seems to me we ought to have in here morve

than the mere mailing of it.

hr. Ho t tzoff. If there is dangev that he is going to be

cited for c ntempt, you ought to provide against it, because I

think the s rving of a summons is an accommodation to the

defendant. Perhaps you ought to provide that if a defendant

fails Lo appear, a warrant may be issued. If there is a danger

left by implication--I do not think there is--we ought Lo provide

against it.

i do not think we ought to have a procedure whereby a

defendant shall be punished by contempt for failure to obey a

sunmmons. When you get a ticket you do not get punished for not

showing up.

Mr. Des ion. it depends on what the purpose is. A

suima-ons has onveniences for both prosecution and defense. If

you are perf ctly s anr that a man will obey the surmmons and he
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won't run away, why bother to go through the rigmarole of an

arrest? Th t does not mean you do not want him there.

Mr. De n. It is the nearest thing to a subpoena that I

can think of.

SMr. Seasongood. You say you are accommodating the defend-

ant. Then, accommodate him. You do not prescribe how it shall

be sent. I should be sent to the last known place of residence.

Mr. Yoi ngquist. I suggested yesterday the last known

address.

Mr. Se songood. Otherwise the attorney will say, "Where

shall I mail this? To his business address or to his home?"

Mr. Yo ngquist. I make two suggestions, Mr. Chairman:

One, that we add to line 43 in Rule 4, "or it may be served by

mailing to his last known address.

Would that cover what you have in mind?

Mr. Se songood. Yes.

Mr. Youngquist. Strike out "by mail," and make it: "or it

may be served by mailing to his last known address."

Mr. Rotinson. Of course, that, does not necessarily mean

he gets any word about it.

Mr. Seasongood. There is a presumption, ordinarily, that

if you address a letter and pay the postage he receives it,

*according to the cases. It is up to him to show that he has not

received it. That is the rule in ordinary communicatins.

7 Mr.Youn quist. My other suggestion is that in Rule 4,

line 20, in order to obviate the danger of contempt of court--

and I am not sure that there may be that danger--we change the

word "comman " to "advise." That is a pretty soft word.

Mr. McLallan. Then you are going to have the summons read
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that way?

The Ch1irman. "Direct" is a little softer.

Mr. Yolingquist. I think it is just as effective as

"command."

Mr. Mediaie. There is no dignity to a summons if you are

just asking "Do you care to come?

Mr. Dession. It seems to me the problem is what we are

trying to accomplish here, Mr. Chairman. The purpose of putting

in "summons ', I think, is that it is not always necessary to

use arrest to bring a man in. When it is not necessary to have

him arreste, this is objectionable, but we would still want

him to come in.

Mr. Se songood. Notify him that unless he appears he will

be arrested and brought in.

The Chairman. That may be the answer--an intimation that if

he does not answer, a man will come after him.

Mr. Mc ellan. I do not think you need an invitation to

invite him to skip out.

Mr. Seasongood. Why not say, "commanding him, under penalty

of arrest, to appear"?

Mr.Holtzoff. If you say, "under penalty of arrest," some-

body might construe that that filure to appear requires punish-

ment.

Mr. Med lie. It is not a penalty; it is an alternative.

Mr. Dean. Judge McLellan, if you had the word "command"

in here, would you cite a man for contempt for failure to

appear?

Mr. McL Ilan. No. I would say, "This is all nonsense.

Go get your nan."
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Mr. Dean. I think that is what would happen in practically

all the cases, too. You would issue a warrant.

Mr. Me alie. I think you would find some judicial officers

who would f~el terribly affronted and wreak vengeance on a man

4who ignored his summons and put him in jail for contempt.

Mr. Ho.tzoff. Why couldn't we cover this by a note indi-

cating that the purpose of summons is to save the defendant

from arrest; and if he fails to appear, then he would be subject

to having a warrant issued? That would make it clear that we

do not inten~d that contempt proceedings may be invoked. You do

not have to have it in the rules.

Mr. Dession. You would have an additional charge against

him if he was held in contempt.

Mr. You igquist. Wouldn't it be taken care of by providing

at the end trat if he failed to appear you would issue a warrant

for his arrest, to obviate the intention of a contempt arising?

Mr. Holtzoff. Why wouldn't a note take care of it?

Mr. Youngquist. I think it would.

Mr. Dession. The difference between us is what we want this

to achieve.

To briny that to a head, I will move that it is the sense

of the committee that th slmmons 3hall be enforceable by

contempt. I am not moving that we have that in the rule. I

want to find out what we intend.

Mr. Wait e. I notice that the Institute Code provides:

"If the person summoned fails, without good cause, to appear as

commanded by the summons, he shall be considered in contempt of

court, and may be punished by a fine of not more than twenty

dollars."
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Mr. Mc ellan. Is that referring to witnesses?

Mr. Waite. No; this is referring to the kind of summons

as a substi ute for arrest.

The Chairman. Is there any provision for service by mail?

Mr. Waite. There is no provision for service by mail.

Mr. Dession. I think there should be something with

reference tý mail if it is to be a compulsory process. If it

is not to b4, then it is all right.

Mr. Longsdorf. If you are going to make a contempt out

of that, whýich kind of contempt is it going to be when you get

to it? A criminal contempt, attended with punishment for a

contempt, in addition to what may be falling to the offense, or

will it be ýn enforcive contempt? We are going to get that

later, but it might be all right to consider it here.

Mr. Ho tzoff. This could not be contempt, because it is

not committ~d in the presence of the court, under the Nye case.

Mr. Dean. There is another section that the Nye case did

not deal with.

The Chairman. The motion made by Mr. Dession is that the

sense of th committee be that the summons shall be an enforce-

able process

Mr. Dean. I will second it.

The Chairman. All those in favor of the motion say "Aye."

Opposed, "No." The motion is lost.

Mr. Medalie. I move that the word "command" be substituted

by the words "call upon," so that instead of saying it shall

command the defendant, it shall call upon the defendant.

Mr. Mc ellan. So the summons will read, "X defendant shall

be called upon to do so and so"?
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Mr. Medalie. I realize the weakness of language.

8 Mr. Mc ellan. You command him to come, and then, by your

note, you p ovide that he is not in contempt, but the danger of

a warrant is there.

0 The Chuirman. That will be the understanding.

Rule 12, Chapter IV.

I think Mr. Dean has some lingering doubt on that subject?

Mr. Dean. I do not think we take a sensible position when

we say, "We command you to appear," and then in the footnote

we say that notwithstanding the statute which makes it punish-

able, we do not want this to be contempt. It seems to me that

is a foolish viewpoint for us to take.

I do nct know whether the word "notify," which I regard as

0 a little bit of a weasel word, would cure the situation.

Mr. McL ellan. I do not want to interrupt you. May I ask

you whether you would be satisfied to have in the summons, "You

are summoned to appear," instead of "commanded"?

Mr. Me alie. I think that might do it.

The Chairman. Knowing how we alltreat traffic summonses,

these defendants will understand just what it means.

Mr. Seasongood. I do not want to be contentious, but when

you are su, oned to appear, if you do not appear you are in

0 contempt.

The Chairman. You are in default.

Mr. Seasongood. If you are summoned to appear.

Mr. Mclsellan. That is a subpoena.

Mr. De sion. Isn't it the result of different rules in

different d stricts?

Mr. Se'Lsongood. The subpoena says you are summoned under
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penalty of law.

Mr. Holtzoff. No. The subpoena has the word "command."

Mr. Mc ellan. Some read one way and some the other. If

he does not obey one, he is not in contempt. There is a lot

more to it.

The Chairman. You have heard the motion to change "command"

to "summon.'" All those in favor say "Aye." Opposed, "No."

The motion Is carried.

Mr. De sion. I vote "No" just on the ground that it is

ambiguous.

The Chsirman. The motion is carried.

Now, we are on Rule 12.

Mr. Robinson. Mr. Youngquist, you made suggestions here.

0Mr. Youngquist. Read them.

Mr. Robinson. On line 1, instead of "shall be entitled,"

insert the words "has the right." The defendant has the right

to be present at the arraignment.

In line 2, after "arraignment" insert a comma, and strike

out "and."

In line 3, just before "verdict," insert "return of the."

After "verdict," insert a comma.

In line 6, may I ask the wish of the committee with regard

0 to using the term "capital casd. There is some feeling that we

should use "a case punishable by death" rather than "capital

case." I think we have done that in our indictment and informa-

tion rule.

Therefore, to be consistent there, I would suggest that we

strike out, in line 6, "in other than capital cases," and

insert, "cas s not punishable by death," insert a comma, and
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strike out 'his," the next word, and insert "the defendant's."

In lin 8, the third word, change "continuation" to

"continuing."

Mr. Hol tzoff. You would strike out the second word, "thd?

0 Mr. Ro1 inson. Do you think so?

Mr. Ho ptzoff. Yes.

Mr. RoS inson. If you do, you would have to strike out the

"of" also.

Mr. Hottzoff. "Continuing" is not a noun.

Mr. Ro4inson. Strike out the "the" and strike out "of."

In line 9, after "appear," strike out "and plead."

FollowLng "counsel," insert "for all purposes."

At the end of that line, strike out "misdemeanor."

0 in lin4 10, after the first word, "Cases," insert "punish-

able by finE or by imprisonment for not more than a year, or

both."

Mr. Dean. Where does that go in?

Mr. Robinson. In line 10.

Strike out the rest of the line after "cases" and insert

"punishable by fine or by imprisonment for not more than a year."

Mr. Holtzoff. "For not more than one year."

Mr. Ro inson. "For not more than one year." That is

* right.

Then, at the beginning of line 11, insert "the court may,

with," and ao on with the written consent.

At the end of line 11, strike out "the."

At the beginning of line 12, strike out "court may."

Mr. Seasongood. Couldn't you have that typewritten?

Mr. Robinson. I am almost through.
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In line 12 strike out "the" before "arraignment," and after

the word 1"h yve" insert "and."

In line 13 strike out the comma after "entered" and the

word "and", and substitute "or the trial to be conducted."

0 Insert "conducted" after "be," and strike out "commenced

and continue d."

Now, if you wish, I will read it the way it is:

9 "ule 12. Presence of Defendant. The defendant has

the right to be present at the arraignment, at every stage

of the trial, including the impaneling of the jury and the

return of the verdict, and at the imposition of sentence.

The trial of a misdemeanor will be commenced and continued

in the absence of the defendant on the express consent of

0 the deJendant or his counsel. In cases not punishable by

death the defendant's voluntary absence after the trial

has be ýn commenced in his presence shall not prevent

continuing the trial to and including the return of the

verdict . A corporation may appear by counsel for all

purpose s. In cases punishable by fine or by imprisonment

for not more than one year, or both, the court may, with

the wr tten consent of the defendant that counsel shall

act for him, permit arraignment to be had and a plea of

not gu lty to be entered or the trial to be conducted in

the ab ence of the defendant."

Mr. Me aiie. There is one thing I would like to ask here.

You speak, Jn line 4, of a misdemeanor; and, beginning with

line 10, yoL speak of cases where the penalty does not exceed

imprisonment for one year. Don't tou mean the same in both cases?
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Mr. Ro inson. I am not sure of that.

Mr. Mc ellan. A conspiracy is described as a mrisdemeanor

and is puni ihable by two years.

Mr. Medalie. Two years, yes. So is the offense of

embezzling unds of a national banking association. It is a

five-year offense.

Mr. Mc ellan. Is it necessary?

Mr. Ro ;inson. In other words, you think that the expres-

sion used in line 10 should also be used for"misdemeanor"in

line 4?

Mr. McIellan. Yes.

Lr. Rolinson. That can be done, yes, sir.

Mr. Lo gsdorf. I think that word "misdemeanor" ought to

0 be restricted, in view of the divers meanings it has in the

statutes, or else we are running one thing into another.

Mr. Medalie. Isn't the second sentence, line 21, surplusage?

Mr. Youngquist. I thought the reason for putting that in

was Mr. Deaý 's suggestion with respect to the anti-trust cases,

which are called misdemeanor, but the punishments in which may

exceed one year.

Mr. Dea . No. They fall in the regular definition. They

may not exceed one year.

0 Mr. Med lie. Under the circumstances, can't we strike the

second sente ce? Isn't it covered by the last sentence?

Mr. Hol zoff. Yes. It is repetitious.

Mr. Youngquist. I think it is all covered by the last

sentence.

Mr. McLo !an. I think you are dealing with something that

should be ty ewritten.



22 334

Mr. Rcbinson. Very well. You will 'have it this after-

noon.

Mr. Lcngsdorf. Weren't there cases that decided that

voluntary absence in a misdemeanor case could be passed over,

and in those cases there was no attempt or intent to consent?

You are tal ing about written consent down here, and that is a

different t Pe of case, with different situations and differentl

conditions.

Mr. Me falie. You mean you can stop a trial in the case of

a defendant who does not show up?

Mr. Lo gsdorf. In a misdemeanor case.

Mr. Medalie. You have that covered in the third sentence.

That covers everything but treason and murder.

Mr. Longsdorf. The last sentence relates only to where

written consent appears by counsel.

Mr. Medalie. Where the penalty is a year or less. If he

walks out of the courthouse, you can go on in any case except

a capital c se. *

I press the motion to strike out the second sentence.

Mr. Yo gquist. I second the motion.

The Chairman. May we have your motion again?

Mr. Med'alie. I move to strike the second sentence.

The Chairman. Beginning on line 4 and ending on line 6?

Mr. Medalie. That is right, beginning on line 4 and end-

ing on line 6.

Mr. Youngquist. I second the motion.

The Chairman. All those in favor say "Aye." Opposed,

"No." The motion is carried.

Mr. Youngquist. This is to be rewritten and submitted to
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us after l uch?

The Chairman. Yes.

Rule 1.

ii Mr. McLellan. I would like to ask, with reference to 13,

what is to be done when the defendant does not want counsel.

Mr. Ho tzoff. That contingency is not foreseen here. It
ought to be

Mr. Yol gquist. This infers that it is only when he is

unable to e gage counsel that the court assigns one to him.

Mr. Ho.tzoff. Suppose he is able to and does not want to?

Mr. Burns. How about inserting after the word "defendant"

'if he so desires"?

Mr. Ro inson. Who is going to mentinn the McCann case?

Mr. Se songood. I think it would be better to say, "The

,!court shall assign counsel to him, unless he desires not to have!

'counsel."

Mr. De n. Or "if he is unable to engage counsel and

desires co sel."

I Mr. Se songood. That would mean that he has to want him,

land the other is better, that you assign him one unless he

1ihe does not want one.

Mr. Orf leld. What does the word "proceeding" mean in line

* 2?

Mr. You ugquist. It is intended to be all-inclusive, from

'the commissi ner on. Does that include the appellate proceed-

'ling, too?

Mr. Hol zoff. I think so.

Mr. Robinson. It is intended to.

I Mr. You quist. He is entitled to it, If he can get there
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The Ch irman. What is your suggestion for covering this

omission, Judge McLellan?

Mr. Mc]•ellan. "If he does not waive counsel and is unable

to engage c ýunsel," or something like that.

10 Mr. Medalie. I do not think he has to waive counsel.

Mr. Wechsler. I think Mr. Seasongood's suggestion is good.

Mr. Mec~alie. He can be without counsel without waiving

counsel.

Mr. Se songood. Unless he states he does not desire to

have counsel.

Mr. Wa te. I second the motion.

Mr. Robinson. In the McCann case he stated to the court

he did not ant to have counsel.

Mr. McTellan. Then, the question is still open as to

whether he will waive counsel.

Mr. Medalie. McCann had plenty of money, didn't he? It

was not a question of his being a pauper.

Mr. Holtzoff. The question in that case was entirely

different. Phe question was whether the judge could accept a

waiver of a trial by jury in the absence of the defendant's

being represented by counsel. The defendant said he wanted to

represent himself. Then he waived a trial by jury.

The Cir uit Court of Appeals for the Second Circuit held

that the wai er should not have been accepted, in view of the

fact that th defendant chose not to be represented by counsel.

So I do not hink that that case has any bearing upon the

question of assigning counsel.

Mr. McL llan. I do not want to prolong the discussinn,

but I can co ceive of a situation where a man may say that he
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does not walit counsel, but the circumstances be such that it

could be foimd, nevertheless, that he did not waive the right

to counsel. That is why I mention it, but I do not care.

Mr. De n. Is there a motion pending?

The Chairman. I do not think we have any motion.

Mr. Me[alie. There is a deficiency in this second sentence,

and a very practical one. A man sometimes finds himself without

counsel at stage of the case later than the pleading. He

ought to have counsel or the opportunity to have him. This does

not provide for that.

Mr. Yo$ngquist. Don't you think that would be implied?

Mr. Medalie. I think not. "Upon his arraignment and before

he is called upon to plead." Thereafter he is without counsel.

0 Counsel, let us say, is a person who has another engagement.

Mr. De n. Does not the first sentence take care of it?

Mr. Medalie. He is entitled to counsel, but he won't get

it unless the court gives it to him. When you say he is

entitled to counsel, that means he is entitled to pick his own

lawyer.

Mr. Robinson. The clause "upon his arraignment" was

inserted for a reason there.

Mr. Medalie. That is the time to find out, normally. That

is the reason. Also, because he does not know what an

indictment is. He could not read it if you gave him eighty

copies of it. If he could not read it, he could not understand

it.

Mr. Robinson. There was a discussion of it, and it was

suggested that there should be a provision for counsel down

before the c mmissioner. I think it was agreed that that would
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be too wide a requirement, to allow U. S. Commissioners to

appoint cou sel.

Mr. Me alie. That is a different proposition.

Mr. Robinson. I know it is a different proposition. In

dealing with time, you want it at arraignment and at each time

after arraignment.

Mr. Medalie. Just say "and thereafter."

Mr. Youingquist. You cannot do that, because the idea was

that counse shall be appointed before he was called upon to

plead.

It would be better to add after the word "plead" something

to the effec t, "to assist him throughout the trial," or some-

thing of that sort, together with the suggestion made by

Mr. Seasongc od, "unless he states that he does not desire

counsel," b~t I think that should stay as it is, Mr. Medalie.

The Ch irman. "To assist him throughout the trial." That

sounds like Eood language.

Mr. Me alie. This has to do with the time of assignment.

Assume the Court has assigned counsel to him before he is called

upon to plead.

The Chairman. This line added, "to assist him throughout

the trial" --

0 Mr. Medalie. It has nothing to do with the time of assign-

ment. The court has already fully discharged his obligations

by assigning counsel to him, who is to assist him throughout the

trial.

The Chairman. Suppose counsel secured permission to walk

out. Under his phrase, the court would have nothing to do

with it. I hink you ought to have some language, as Judge
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McLellan suggests, to say that the defendant may waive his right

to counsel.

That w s your language, was it not, Judge McLellan?

Mr. Mc ;ellan. Something like that.

Mr. Mealie. Let us see if we can do this: "Or to assist

him upon the trial," and then add, "but the defendant may waive

his right to counsel."

Mr. Mc] ellan. Where are you suggesting that?

Mr. Medalie. At the end of line 4, put a comma, and add,

"or to assist him upon the trial."

Mr. Mc ellan. "Or to"?

Mr. Me alie. "And to." You see, that should relate to

the assignment.

0 Mr. McJellan. You do not want the "and."

The Ch irman. Just say "Assist him throughout the trial,"

and then it is clearly implicit that when counsel number one

walks out, he court still has the continuing power and the duty--

Mr. Wechsler. How about the appeal?

The Chairman. I think that is included in the second line,

"at every stage of the proceeding."

Mr. Wechsler. I mean the last line, "throughout the trial."

The Chairman. "Throughout the proceeding" is better.

Mr. Holtzoff. How are you making this?

The Chairman. I suggested something to somebody: "To

assist him throughout the proceeding."

Mr. Mc ellan. Is that going to go after the words"called

upon to plead"?

The Chairman. Yes, at the end of the rule as now written.

Mr. Wechsler. How does it read as changed?

L
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The Chairman. "If he is unable to engage counsel, the

court shall assign counsel to him upon his arraignment in court

and before le is called upon to plead, to assist him throughout

the proceeding."

Mr. Hoftzoff. I suggest that you leave out "his" and "in

court." Juist say "upon arraignment."

The Chairman. "But he may waive."

Mr. Ho tzoff. "But the defendant may waive"?

The Ch irman. No. "But he may waive his right to counsel."

Mr. Bufns. Why not put that after the word "proceeding"

in the seco id sentence;

" defendant is entitled to have the assistance of

counse] for his defense at every stage of the proceeding,

0unless he waives this right."

Mr. Mc ellan. That is a little better.

Mr. Youngquist. That is a little different.

Mr. McLellan. After "throughout the proceeding" put

"unless the right to counsel is waived."

Mr. Sea songood. If you introduce that, can there be a

waiver, unless he states he does not desire counsel and waives

the right tc counsel?

Mr. Holtzoff. Isn't that repetitious?

Mr. Seasongood. No, because what amounts to a waiver

under the Supreme Court decisions is a matter of difficulty.

They want you to say that he is absolutely entitled to it unless

he states he does not desire counsel.

Mr. McLellan. Don't we have to leave to judicial decision

what constitutes waiver?

Mr. Burns. That is why it seems to me it is better not to
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say anythIng about waiver, but simply to prescribe the practice

as we think it should occur; and then in cases where the prac-

tice is not followed, let the courts decide whether there was

a waiver in the sense of a surrender of the right.

Mr. McTellan. The trouble with something of that kind Is

that you are telling the judge to assign counsel, and he must

assign counsel, if you leave it this way, even though the

defendant has said he does not want any lawyer and waives It.

Mr. Burns. I was not defending this text.

Why do sn't Mr. Seasongood's suggestion take care of it?

"'he court shall assign counsel to him upon his

arraigrýment in court and before he is called upon to

plead, to assist him throughout the proceeding, unless he

says h• does not desire counsel."

Mr. Lonagsdorf. I think it better to put in the "unless"

clause at t2 e end of the first sentence.

Mr. Yo~ngquist. No. This relates to assignment of

counsel.

Mr. Holtzoff. Why not put the "unless" clause at the

beginning of the second sentence?

Mr. MCI< 1n. "Unless ho refuses or waives counsel."

Mr. We hsler. Mr. Commissioner, may I suggest this as a

resolution?

The Chairman. Surely.

Mr. Wechisler. The first sentence as it stands. A new

second sentence, which reads:

"TThe court shall assign counsel to any defendant who

is unable to engage counsel, unless the defendant elects to
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manage his Dwn cause."

A thirl sentence, which will read:

" uch assignment shall be made upon arraignment and

before the defendant is c.lled upon to plead."

Mr. Ho tzoff. Shouldn't you use some other word than

"Can e"?

K'i,. We sler. I believe the DistrIct statute which deals

with the subject speaks in terms of management. There is a

statute tha gives him the rigbt to remand--

The Ca irran. it sounds like an impeachrment proceeding to

me.

Mr. Mc. ellan. YTu say, "Do you want a lawyer?" You do

not say, "D you want to manage your own case?"

'-he Chb irman. "Try his own case" is the popular phrase.

!r. Me alie. There Is another sittuailJ-on, where he may wanlt,

to sit arourd there and sulk.

rMr. Sec songood. :!e may want to conduct his defense In

person.

12 Mr. Mepalie,. He may not want to conduct Pny cerese. ie

may j.usi7 wart to sit around.

Mqr. Se songood. He may say, "So far as I anm concerned,

you ran d.s~ss this."

i11r. Wechsier. "Unless the defendant elects to nnmcc(-ed

E'r. Bu~rns. The nrovision i have here reads: "Before the

defendlant is arraigned on a charge of felony, If he is without

counsel, the court shall, uriess the defendant obiects, assig n,

him counsel to represent him in the cause."
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Mr. Buike. The language of the former rule is that if

the defendant voluntarily, and with knowledge of his rights,

waives the assistance of counsel.

Mr. Wechsler. The difficulty is that it purports to define

when a waiver may occur. As was suggested earlier, that is a

conflicting subject under the decisions. I think waiver may

sometimes occur when the defendant did riot have any knowledge

of his rights.

The Chairman. Professor, will you read your suggestion

again, with omething in place of "manage"?

Mr. Wect sler. "The court shall assign counsel to any

defendant whD is unable to engage counsel, unless the defendant

elects to pr ceed witlLout counscl."

0 i would like to eliminate at least two of those three uses

of the word "counsel," but that is the sum and substanct of it.

'Then 1 hii-ik . Lhei'o should be a fu'wbohcr ceitenilce Lh.. L

inriciatus Lia tL aLsiLnent shaill be oi-diiia.cilý iiiade upon

iai•.-iienut-. 1 6D not th-Lik -`I L CI•CLd foveulu/e

Later hi t ,er- ( , •,e' , . . , • iesi Ta1e. That o hi

to The the re,-u.lep poUnt, at which it. i clone, as it Is.
Mr. HrOI,zr)f . 11TT4-,-, t arir` heCor, 1-,p 6efezndant

.o 1 e rled 1 c);n t-o plead""?

1'r. Toil,4 s orf'. Ti feel, in vltew of the recent. decisions of

the Supreme ourt, that whatever the defendant does In the way

of re ;ctIOS eounisel or retainlng him, -it ought to be nade

positive and explicit, and I have heard that other cases may

be pending that also touch the same subject.

The Chairman. Suppose we have this redrafted.



Mr. Lo gsdorf. I would like to see this done.

The Cl irman. All right. We will adjourn for lunch at

14r. 11 re. Before we do that, may I make one suggestion

to the vedr, 'fters? In view of tile Glasser case, I am a liLtle

afraid of the expression, "if he is unable." That may raise a

question of whebUex, he is o.r Is not.

I woul like to suooest that it should be made to roead,

"If he asserts that he is unable to en-ase counsel."

Mr. Mc ellan. That is contrary to my experience, ChIat

bile, w ill as - it -when UIIC av; ii-f-ý-2OCtly alule Lo.

V4 .L . Wanu o &vw, aii ,!ýze-Giou of ihe ,uoiru

±c . 1.Lkpir, z ,o) ie odni , -' " La "6 abie a,,'

,%ZLI~io uiulzlb oa-',iiu uJ. -s a i-at ei- of fact, wheeethe

says he is utnable, the 3ouat does apJooJit0 ootsi fu,, ilis, and

i think we pi~iL as well say that exjicitly.
"'U, i.) 1 1SO ooo. "if tile court fi'L.s hie is uaabi,'."

3e- " Cý U••o Io a s ;--L.

ih. walte. I am av.ai,_u. even of that, b..caus 'ho hie has

a ohanice Lo appeal on the ground tiot tlhe court's 1'indiL., was

wrong. I tihink if he assei-t6 iL, it is unouLh.

The Chairman. We will a-Jo'uLn foi lunch, until abouc,

twe•ty £inuies of 2.

(The C;LpOi!, at 1:05 o'clock p.m., a iecess was taken

until 1:4o o'clock .)

!,ax 8 oil
f~~.5l i
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1 AFTER RECESS

The proceedings were resumed at 1:40 o'clock p.m., at the

expiration pf the recess.

The Chairman. All right, gentlemen. We proceed to Chapter

V, Rule 14.

Mr. Seasongood. Mr. Chairman, everybody is in a good humor.

May I go ba k a minute? I am not going to hurry you with this

Rule 7-

Mr. Robinson. Rule (c).

Mr. Se songood. But I just want to call your attention to

what I had Ln mind. It was in the back of my head that there

was a case, and Mr. Tolman helped me to find the one that I

meant. This was a case in 121 Fed. 2d, 235, and in that case

a member of the Labor Relations Board--it was Mr. Smith--had

taken an active part in attempting to boycott someone before he

sat on the case; and the court of appeals ordered that the case

be sent back to determine whether he was disqualified. Now, they

say, at page 259:

"lhe Board argues that at worst the evidence only

shows that one member of the body making the adjudication

was noý in a position to judge impartially. We deem this

snswerlinsufficient. Litigants are entitled to an impartial

tribun l whether it consists of one man or twenty and there

is no Way which we know of whereby the influence of one

upon t]e others can be quantitatively measured."

So it eems to me to be in point for the proposition that

if a grand uror has participated in the deliberations and in-

duced the o hers to return the indictment you ought not to leave

this as we Iave it here. It ought not to be written in. I am
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not going to say any more about it, but it does seem to me to

be a case in point.

The Ch irman. Oell, do you want to make a motion?

Mr. Se'songood. I did, and it was voted down.

The Chairman. Oh.

Mr. Seasongood. I do not know whether this case will in-

duce anybody to ask for a reconsideration or not.

Mr. Mc ellan. You and I were pretty lonesome on that.
!0

Mr. Seasongood. No; we Jad Judge Burns with us.

Mr. Burns. Was that in the Third Circuit?

Mr. Seasongood. Yes, that was in the Berkshire Knitting

Mills case.

Mr. We hsler. I was with you.

0~Mr. Seasongood. What?

4vr. We'hsler. I voted with you.

ir. Se songood. Oh; one more.

Mr. Holtzoff. Of course, that case does not apply to the

law as it now stands, because there is a statute on jurors that

would make that case inapplicable to grand juries.

Mr. Mciellan. Yes, but the trouble with us is that statute.

Mr. Se~so:useod. Ters is no rEason f'or rronui,-tin, the

statute if we would disapprove of it.

Mr. Ho].tzoff. Yes.

Mr. Dession. How could we re-word the thing in order to

take care o that? how, the jurors' votes will not be recorded,

will they?

Mr. Se songood. Yes, they are to be recorded, according to

this rule.

Mr. iMcIellan. Only on voting for the names.
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Mr. Dession. If we get around that, I guess there will be

no trouble with it.

Mr. Mic Lellan. Yes.

ivMr. Seasongood. The point is that it is not merely the

vote, but taiis is the whole subject here. You cannot measure

qumtitatively the effect.

The Chairman. Your position is that one rotten apple

spoils the basket?

Mr. Seasongood. Yes.

Mr. holtzoff. But suppose you have a grand juror who is

only legally disqualified, not for bias but because he is of the

wrong age or a resident of the wrong district.

Mr. McLellan. Over 65, as the book shows.

Mr. 11o tzoff. Yes, or suppose he resides across the line

in the adjoi nin6 district, or something of th& sort. 6urely

you should not invalidate the indictment.

Mr. Seasongood. Would it do, then, to say, "No indictment

need be dismiissed on the ground": that is, does not have to be,

but it might be?

Mr. Medalie. I like the idea of letting judges make up

their minds as to whether an injustice has been done.

kr. Se songood. After all, all you have to do is to indict

him over again; that is not so hard.

Mr. Ho tzoff. Unless the statute of limitations has run.

Mr. ke alie. If they indicted him so late that the statute

has run, th re is no harm in throwing it out on any technicality.

Mr. holtzoff. vell, the federal statute of limitations is

rather short, shorter than those of many of the states.

Mr. Mesalie. That is wrong in most states.
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Mr. De sion. The court could take that into account in

deciding it, I should think.

Mr. Me alie. That is right. He could.

Mr. Seasongood. Yes. In other words, I would rather

leave it to the court to say; not to say that it shall. You

make it pos tive that no indictment shall be dismissed on that

ground.

Mr. Mc ellan. We cannot get much from these gentlemen, Mr.

Seasongood, but I wonder if we could not get that word "shall"

in the 38th line of that rule changed to "need".

Mr. Seasongood. Yes, we could say "an indictment need".

Mr. Mc ellan. "No indictment need be".

2 Mr. Seqsongood. Oh, yes.

Mr. WaLte. After all, the indictment is not a conviction;

it does not do anything more than to indicate that there is

enough evid nce to justify putting a man on trial, and I do not

think it is a serious me ter if there was a slight objection of

that sort to it. I do not think I would vote even for "need be".

I think I would leave that mandatory.

Mr. Se songood. I cannot agree with you that it is not a

serious matter. I think it is a very serious matter.

Mr. Mc ellan. In order to take a hopeless shot at it, I

0move that " mhall" in that line shall be changed to "need".

Mr. B no. I second it.

Mr. Waite. What line is that?

Mr. M•c ellan. That is line 38.

The Chairman. Line 38, Rule 7, page 2.

Mr. De sion. That is an improvement, I think.

The Chairman. Is it seconded?
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Mr. Seasongood. Yes.

1he Chairman. Are there any remarks? All those in favor

say "aye". Opposed, "no". The motion is carried.

Now, w have a re-draft.

,"r. Seasongood. That is the advantage of taking things up

after lunch.

The Ch4irman. A re-draft of Rule 12 is before you,

gentlemen. Are there any suggestions?

Mr. Youngquist. I move to adopt it.

Mr. Robinson. I will second it.

The Chairman. It is moved and seconded. All those in

favor say "aye". Opposed, "no". Carried.

Now, I think we are on Rule 14.

Mr. MicLellan. I move the adoption of Rule 14.

Mr. Holtzoff. I second the motion.

Mr. Ro4inson. May I make the suggestion, Judge: on line

4 would it pot be desirable to strike out "or copies": that is,

"A copy of the indictment"?

i2he Chý irman. Yes.

Mr. Robinson. And then after the word "request" strike out
I

"or upon order", so that the sentence would read, "A copy of the

indictment or information shall be delivered to him upon his re-

quest."

Mr. Se songood. I was going to move to strike out "upon

his request '. I do not see why you have to request it. It

seems to me if you get an ordinary summons they leave a copy of

it with you Why do you have to request it? You may not know

enough to r quest it. I think you should give a copy of an

indictment.
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Mr. Robinson. What if he does not want it, just like hav-

ing a lawyer if he does not want a lawyer?

Mr. Seasongood. What?

Mr. Robinson. Like if it is a long indictment.

ivir. Se songood. Why do you give a man a copy of a summons

and leave t em with him?

Mr. Ro binson. That is to get him to do something.

Mr. Dean. You do not have to leave it for him; get it back.

Mr. Seasongood. I do not think he ought to have to request

it. He may not have sense enough to request it.

Mr. holtzoff. Nine times out of ten he does not want it;

he does not get it and he does not want it because the charge is

stated to him in open court, and the judge asks him if he wants

a lawyer, and he says, "No, I don't. I'm guilty," and he gets a

better comprehension of what he is charged with by the statement

made in opei court than he would by reading the indictment if it

was handed to him.

Mr. burns. How about saying a copy shall be made available

to the defendant?

iMr. Robinson. That is about the same thing, is it not,

Judge ?

Mr. burns. Except that you do not have to go through the

formality o actually handing it to him.

The Ch irman. No, because that does not mean he would have

it; he may ust be given the right to look at it.

Mr. Ro inson. That is right.

Mr. Me alie. Nobody will ask for it except those who know

the rules, which means that only one of these fool lawyers will

ever ask fo it.
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Mr. W ite. If we would provide that it shall be givento

him, would fe not also have to provide that subsequent convic-

tions should not be reversed if it were not given to him? I

would be afraid of a provision that it must be given to him un-

less we had some such safeguard4 there, because it would be ap-

palling if convictions were reversed on that ground.

I notice that the Institute Code has this language:

"Fe shall be furnished with a copy 24 hours before he

is called upon to plead thereto. A failure to furnish such,

copy saall not affect the validity of subsequent proceed-

ings against the defendant if he pleads to the indictment

or information."

The Ch irman. If we leave it in its present form you avoid:

all of those difficulties.

Mr. Wite,. Yes, so I should rater have it as it is.

Mr. Me salie. All right.

Mr. We-hsler. Mr. Chairman, I move that the sentence be-

ginning on Line 3 and ending on line 4, "He may waive," be

stricken, b cause, in the first place, I think that would be the

law without the sentence; and in the second place, I do not think

a man ought to be arraigned without having a charge stated to

him. I agree about reading the indictment, but I do not think--

Mr. Robinson (interposing). Well, Mr. Wechsler, you know

how commonl lawyers for defense will say, "The defendant waivesi

the reading of the indictment, and the Court may enter a plea of

not guilty"

Mr. Ho tzoff. Ordinarily, indictments are not read, and

nobody worries about it.

Mr. Mc]iellan. The charges speak.
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Mr. Ho Ltzoff. Yes, the charges speak.

3Mr. Melalie. This provides for it.

Mr. Ho tzoff. Yes.

Mr. Weohsler. The first sentence indicates that the in-

dictment need not be read; it is enough under the first sen-

tence if thD charge be stated.

Mr. ho tzoff. That is right.

Mr. Robinson. Again, sometimes a lawyer does not even

care to haye it stated.

Mr. Medalie. Why do you need a formal waiving of the stateL

ment?

Mr. Weohaler. It is not a problem, Mr. Robinson, and it

seems to me that to make it one is wrong.

0 Mr. Me falie. I second the motion to strike the second

sentence.

The Chairman. Are there any remarks? All those in favor

say "aye". Opposed "no". Carried.

It iqfn ved and seconded that the rule as amended with the

changes alsD in the last sentence be adopted. All those in

favor say "aye". Opposed, "no". Carried.

Rule 1.

Mr. Ro inson. Mr. Youngquist needs to be heard on that,

and he is not here.

Mr. Se songood. Here he comes.

Mr. Ro inson. Just in time.

Mr. Ho tzoff. Do you want to be heard on 15?

Mr. Seasongood. You are in contempt for not answering the

summons.

Mr. Ho: tzoff. Do you wish to be heard on 15?
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Mr. Youngquist. I do to this extent. Has this re-draft

been distri~buted?

Mr. Robinson. There is a re-draft, the second copy of 15,

that has been distributed, so be sure you are not using the first

draft. You can tell whether or not you have the substitute

draft by reading the title. The title of Rule 15 of the draft

that has been substituted, which you need to have then, is,

"Pleas and Motions; Demurrers and Special Pleas Abolished."

Mr. Seasongood. We are just getting it; it is just being

distributed to us.

Mr. Robinson. That is the second draft, (indicating).

Mr. Yo ngquist. I should say, Mr. Chairman, that this is

the substance of what the committee agreed upon in New York,

0 but it was 'just with some rearrangements; that is all. No

change atal. in 15 (a).

Mr. Robinson. No, sir.

Mr. Yopngquist. Of the draft that is being distributed.

The Chairman. Are there any questions on 15 (a)?

Mr. Mcý ellan. I move its adoption.

Mr. lioltzoff. I second the motion.

The Chairman. It has been moved and seconded that 15(a)

be adopted. Are there any remarks?

* (There was no response.)

The Chirman. All those in favor say "aye". Opposed, "no".

Carried.

Mr. Yoimgquist. All we have in.(b) is, I suggest, that the

last senten e be thrown down below where it more properly be-

longs, it s eems to me.

Mr. ho tzoff. Yes.
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The Chairman. You mean to throw it from where it is now?

Mr. Yo ungquist. Yes.

MAr. Robinson. The second draft.

The Chairman. Oh, the second draft is all right, I take

it; is that what you mean?

Mr. hol tzoff. Yes, the second draft is all right.

Mr. Yon6gquist. Oh, yes.

Mr. holtzoff. This has all been taken care of in the

second draft.

Mr. Robinson. There is no need to pay any attention to the

first draft because there is a rearrangement of the same.

Mr. Yo ngquist. All right.

The Chairman. Are there any questions on (b)? Do I hear a

*motion?

Mr. HoLtzoff. I move its adoption.

Mr. Ro~inson. I second the motion.

The Chairman. All those in favor say "aye". Opposed, "no"

Carried.

Mr. Se songood. I do not want to be hypercritical, but is

there a gen ral issue in a criminal case?

Mr. Ro inson. A plea of not guilty raises a general issue,

does it not.

Mr. Youngquist. Yes. That, I think, is a word of art.

Mr. Seasongood. Is it?

Mr. Yolmgquist. In criminal procedure.

Mr. Seasongood. All right.

Mr. Yoimgquist. The general issue; is that raised by a

plea of not guilty?

Mr. burns. Would "on the merits" be any better?
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Mr. Seasongood. Yes, I think so.

Mr. Robinson. It would not be--pardon me.

Mr. Seasongood. Well, if it is perfectly definite, all

right.

Mr. McLellan. Does everyone agree to "on the merits"?

Mr. Seasongood. I do not know. I do not pretend to know,

but I never heard "the general issue" in a criminal case. "Trial

of the merits", is that?

Mr. B ns. I will offer a motion.

Mr. Robinson. May I say a word about it, Mr. Burns?

Mr. B rs. Yes, sir.

Mr. Rcbinson. I hope I am not in error on it.

Mr. jicltzoff. Are we on (c)?

Mr. Rcbinson. No, we are on (b).

The C irman. Line 11.

Mr. Robinson. "the general issue" there means: it is used

here, as MrA. Youngquist has said, to apply to anything that is

up for trial after a plea of not guilty. Now, that is different!

from saying "on the merits", because, as we noticed before in

criminal p eadings, almost anything can be brought up under the

general issue. Maybe a defendant will plead not guilty, and

his only defense will be former jeopardy, something like that,

which I do not think could be on the merits, although it is a

general issue; and our idea was, and the result of all the work

we have done on this rule in the Style Committee and in the

General Cos-ittee meetings was, to have all matters that are

capable of determination through the trial of the general issue

rather that before trial by motion.

Mr. McLellan. Does the general issue cover the issue of
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former jeopardy?

Mr. Robinson. Yes.

Mr. loungquist. Yes, it does.

Mr. Rcbinson. It covers about everything, judge. Of

course the e is great diversity among the districts on that.

Mr. McLellan. That is just it.

Mr. Burns. Suppose you just said, "capable of determina-

tion before the trial".

Mr. Dean. I think that is all you need.

Mr. Ycungquist. Then you should say, "the trial of the

indictment or information," because there may be a trial of the

issue of former jeopardy, for instance, which would be a trial.

Mr. Waite. Would the phrase "before the trial of the

general issue" leave any doubt? If it is dubious we ought to

change it. If it is not dubious it seems to me we get ourselves

into difficulty trying to change it.

Mr. Dean. The difficulty is, the word of art in civil

cases has teen applied to criminal cases. I think it is more a

matter of •tyle. I do not think it would leave any doubt.

Mr. Waite. It is more common, I think, in criminal cases.

Mir. Medalie. Mr. Dean, I think Blackstone applied it in

criminal c ses.

Mr. Dean. Yes.

Mr. Hcltzoff. I think it is a word of art in criminal

cases, is •t not?

•ir. Dean. I do not think it would leave any doubt in any-

body's nkad as to what we meant if we left it in there.

Mr. Waite. I wonder, in view of the fact that we have 60

rules to cover and we have done 14 so far, if we ought not to
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leave to the Committee on Style, questions of verb1age that do

not raise any question of policy at all.

ivir. Longsdorf. May I add the suggestion to that: Would

the members of the committee, after we rise from this meeting,0
look these ýules over carefully, if they have time and can

squeeze it out, and send in any questions of that kind to be

determined by the Committee on Style, and if the committee be

continued o' convened for the purpose of ruling on things like

that, would that be in order?

Mr. Mc'ellan. I do not want to be obstinate, but I am go-

ing to move that the words "of the general issue" be stricken,

as the prom test way of raising this question.

Mr. Seasongood. I second it.

The Chairman. Seconded? Was it seconded?

Mr. Se ýsongood. Yes.

The Chý irman. Are there my remarks?

Mr. Me~lalie. I should like to mend that amendment by

providing that the words "general issue" be "the indictment or

information'.

The Ch irman. Is that seconded?

Mr. M•c ellan. You strike out the words "of the general

issue," according to your amendment still, and then you say what?

Mr. MNe.alie. "of the indictment or information," as Mr.

Youngquist ýuggested.

Mr. Mclellan. "the trial of the indictment or information"?

Mr. Youn quist. I suggested that as an alternative to what

±ir. Burns proposed. I like this language better. It servesthe

same purpose.

Mr. Longsdorf. Would it do if we were to say "before the
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trial of fa ts upon the general issue"?

Mr. lo agquist. I do not think that would help any.

1kr. Loagsdorf. I do not know whether it would. It would

not help me.

Mr. Ro inson. Question.

The Chairman. Mr. Medalie is not seconded.

Mir. Seosongood. I second it.

Mr. Youngquist. It was accepted by the mover.

The Chairman. Was it? All right. Then the motion is on

Judge McLelLan's amendment as amended by Mr. Medalie. All those

in favor of the amendment say "aye". Opposed, "no".

I call for a show of hands, all those in favor. Five.

Opposed? Seven. Lost.

Mr. McLellan. So you are going to leave in tne words "of

the general issue"?

The Ch irman. It seems so.

Mr. 'Vic ellan. Yes.

The Ch irman. ihe motion on the section as it stands: All

those in fa or of (b) in it@4resent form say "aye". Opposed,

"no". Carr ed.

M•r. Dean. I should still like to raise this questionc We

have "trial of the general issue", and then we have "trial" fol-
we

lowing it. Is that apt to make any confusion? Do/mean some-

thing different there? If we do not, why do we not say, "trial"

in both pla es?

Mr. McLellan. That is what I thought.

Mr. Longsdorf. Because the words "general issue" are

qualifyin6 words in this connection and are not needed in the

others. Tha is my view.
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it

? Mr. Dean. Is/not there qualifying?

Mr. McLellan. It is not clear to me that the phrase "gen-

eral issue" is a word of art as applied to criminal cases; that

is, it was not until Mr. holtzoff told me the contrary.

Mr. Holtzoff. No. I raised the question. I did not mean

to make a positive statement. I asked she question for informa-

tion. I do not know.

Mr. McLellan. Well, I do not know. Of course, I think Mr.

Dean is right about it.

The Chairman. All right. I move that the reporter be asked

to look into this question to see whether it is a general word

of art.

Mr. McLellan. All right.

@5 Mr. Dean. If it is, let us use it in both places.

The Chairman. What?

Mr. D an. If it is a word of art, let us use it in both

places.

The Chairman. All right. With that understanding we pass

on to (c) (1i).

Mr. McLellan. I move its adoption.

ivir. hcltzoff. I second the motion.

The Chairman. All those in favor say "aye". Opposed,

0 "no" Carr ied.

(c)(2).

Mr. Seasongood. Have you adopted this rule that the ques-

tions of phraseology should not be brought up? I mean in (1),

"The motion" you have referred to, and you said, " I/otions'

and so you have now "The motion". It ought to be "A motion";

should it ot be?
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Mr. Ho tzoff. Yes, that ought to be "A".

The Ch irman. In (1).

Mr. Yomgquist. It is in (b), Mr. Seasongood, "motions

shall be used in their place."

0Mr. Hol tzoff. There is a line 13.

Mir. Se songood. It is (c). In (c)(1) you have "The

motion". You said, "I'Motions" and "The motions", and we have no

motion befo 7e referred to.

The Chairman. "A motion".

Mr. ho tzoff. Say, "A motion".

ivir. Seasongood. All right.

Mr. Burns. In line 19 does "motion before trial" mean

before tria of the general issue?

Mr. 'Yo ngquist. Yes.

Mr. Se .songood. What line is that?

The Ch irman. It must mean that.

14r. Mclellan. Do you want to get that put in there again?

Mr. Burns. I shall refer that to the Committee on Style.

Mr. ho] tzoff. The next few words indicate that, I think.

The Ch irman. All right. If there are no other questions

we shall take a vote on (c)(2). All those in favor say "aye".

Opposed "no' . Carried.

* (c) (3 •

Mr. Mcl~ellan. You are all satisfied With that, are you?

Mr. Ho tzoff. Yes.

The Ch irman. With (2), Judge?
with respect

Mr. McIellan. Yes. "All other objections/to the indict-

ment or information shall be made by motion before trial and be-

fore or aft r or with the plea". I am not sure about that.
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The Chiirmn. Why was that tie put in there? I ask the

committee: land before or after or with the plea but within such

reasonable time as the court shall fix"?

Mr. Robinson. I think the idea was to simulate it to the

civil rule, and that you can bring up objections preferably to-

gether.

Mr. Medalie. If you choose, at the time that you plead not

guilty, you may also plead double jeopardy by motion.

Mr. Robinson. That cainot be done, of course.

ivir. holtzoff. At the present time you have to mdce your

motion.

Mr. Me alie. Draw your plea.

Mr. Robinson. That is a source of frequent delays in the

trial, it seems, preparatory to trial: file one motion today

and get it ruled on next week, and another motion, and another

motion. The idea here is to move the thing along by having the

objections heard at the same time so far as practicable and fair.

Mr. iMc ellan. Well, do you regard double jeopardy as an

objection with respect to the indictment--

Mr. lo gquist. No.

lar. McL ellan. -- or information? Or to the institution of

the prosecu ion?

MVir. Yo ngquist. No.

Mr. Mesalie. 4ell, you do to the institution of the prose-

cution.

Mr. Se songood. Yes, I think so.

Mr. 6urns. Yes, certainly.

Mr. Yo gquist. Yes, of course.

Mr. Mc.Wellan. Then do you mean that that must be heard
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before tria ?

Mr. Mesalie. No. If you choose you can have it at the

trial.

Mr. Mc ]ellan. It says "shall" here.

Mr. Medalie. Trial of the general issue. That sufficiently

covers it.

Mr. Bu ns. Doesn't that mean the "trial" in line 19 has a

different meaning than "trial" used in (b) where motionqre

mentioned?

The Chairman. I am having difficulty with that "and" in

line 19. 1 do not see how you can have a motion before trial

and also have it "and before or after or with the plea".

Mr. Yoangquist. Well, a man is arraigned, and under this

he may make his motions before he pleads, or he may make his

motion at the time he pleads not guilty, or he may make his

motion afte he pleads. It was intended to give considerable

6 latitude with respect to making of motions but at the same time

require that all motions that are to be made shall be heard to-

gether for tne purpose of avoiding delay. That is whe we were

discussing in New York, and that is what this embodies.

ivir. ikic ellan. Yes, but you require him to raise these ob-

jections by motion, do you not?

Zne Ch irman. Yes. "before trial" they say.

Mr. Mc ellan. That was before trial; and may some of those

be of such a character as to raise an issue of fact? If so, are

you going t: have two jury trials?

Mr. Robinson. It is possible.

Mr. Mefsalie. What was intended there was rather that you

be permittef to make such motions, but if you made the motion.
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Mr. McLellan. It says "shall".

Ivr. Dean. Yes, it says "shall".
what

kr. Holtzoff. I think/was intended by the phrase"institu-

tion of the prosecution" were such matters as you now bring up

by a plea in abatement.

Mr. Robinson. That is right. I do not know that I agree.

Mr. holtzoff. Rather than by plea in bar. I do not know

whether the language is sufficiently felicitous to convey that
but

thought,/that was the sub-committee's purpose, to substitute a

motion for a plea in abatement.

Mr. Wc1ellan. That, we have already done.

Mr. Holtzoff. I beg your pardon.

hir. McLellan. 6e have already done that.

0Mr. holtzoff. Well, but we have abolished pleas in abate-

ment.

Mr. Mc ellan. Yes.

ivir. Ho tzoff. And this is an affirmative provision requir-

ing such motions to be made before the trial but permitting them

to be made fter pleading guilty or not guilty, although in that

way changing the practice, which requires you today to raise

these pointB before the plea of guilty or not guilty. I can

L/ conceive that perhaps the phrase "instittuan of the prosecution"

might not b accurate there.

Mr. Mc ellan. It just seems to me that something should be

done by way of a re-writing of that in some way.

The Ch irman. Judge, I do not see how a motion can be re-

quired to be made before trial--

Ivir. De n (interposing). Double jeopardy.

The Chairman. -- and then go on to say, "and before or

after."
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Mr. Ro inson. "plea"?

ir. holtzoff. Instead of "and before", it might have been

clear if yoi said "either before or after plea".

iiir. Ro inson. -ut it comes with "or with". vve hav e three

alternative

MIr. ho tzoff. We wanted to get away from the present re-

quirement w ich provides that you must raise these points before

you plead, and you get an extension of time to plead for the pur-

pose of makLng these motions.

The Ch irman. Yes.

Mr. Bu ns. Well, if you had said "shall be made before or

after or with the plea but by motion before trial," and then have

it clear what you mean by "trial", which it seems to me from the

context mea s the trial on the merits.

Mr. i oltzoff. That is right.

Pir. Robinson. It would be all right to insert "trial of

the general issue", would it not, Mr. Youngquist, again?

Mr. Ho.tzoff. I do not know.

Mr. Robinson, Why not, if they insist. I do not think it

is necessar , but if he wants it.

The Ch airman. I think if you revise the order as Judge

turns now s ggests you would clarify that line 19 considerably.

Ifthere is io objection we shdl ask the committee to do it.

Mr. Medalie. Now let me get that again. I want to make

sure. How s that?

The Ch irman. "shall be made before or after or with the

plea but before the"--

Mr. bu ns. "out by motion before trial".

The Uh irman. "but by motion before the trial".
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Mr. Robinson. It would still have to be "by motion before

or after or with the plea".

The Chairman. Yes, "but before the trial".

.ir. Mc~ellan. What does "the plea" mean there?

bir. Youngquist. Guilty or not guilty. Not guilty.

Mr. Medalie. Plea of not guilty.

Mr. Mc ellan. Are you going to permit these things to be

heard after the man has been found guilty?

Mr. Ro01nson. Oh, no.

Mr. Ho Ltzoff. No.

The Chairman. This is his pleading. he is pleading guilty

or not guilty.

Mr. Dean. It is limited to that, then. I think the jdge

has a point; because our pleas include the plea of guilty up

above. Thi• only contemplates a motion in the event that the

plea is not guilty.

The C.Iairman. That is right.

Mir. ho tzoff. Yes, in order to say there "after plea of"--

Mr. Yo gquist. It may be made before the plea.

Mr. ho tzoff. Before or after?

IVMr. lo ngquist. Yes.

Mr. Holtzoff. No.

The Cha rman. No.

Mr. Yo ngquist. And if the defendant intends not to plead

not guilty le would naturally make his motion before the plea.,

as he may urder this rule.

The Chairman. I take it we are all agreed on what we want

to accomplish here. May we pass it to the committee and then

move on to (c)(3)?
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M sn Mr. DE an. Did we agree on former jeopardy, Mr. Chairman?

Mr. MNdalie. You mean as to whether or not you can dis-

pose of the issue of double jeopardy by a motion?

Mr. DEan. Whether you must.

Mr. Robinson. Just a little bit further, now, if you will

notice hers, the next clause provides that if the request is

denied for trial by jury he shall have the right to withdraw

the motion. Now, perhaps there will be certain defenses

raised by lea on which there should be a specific right to with-

draw the ruction. I am mentioning that in connection with thle

question that I think is in the back of your mind. If you are

entitled t trial by jury on the issue of double jeopardy, you

find in the next clause there, at lines 26 and 27, that he shall

have the right tc withdraw the motion if he wants a certain

issue trie by a jury, which means then he will have the right

to trial by a jury at the trial of that issue--of the whole

issue.

Mr. Hcltzoff. I think the subcommittee will have to work

on that.

Mr. Dean. That is not at all clear from this. As this

reads now, you could--you must raise by motion double jeopardy,

as I read It.

Mr. Hcltzoff. I do not think so. It was not so intended,

although tYhere may be that view.

Mr. Medalie. As he reads it.

Mr. Dean. I know it was not intended that way. I know

that.

Mr. Ycungquist. There is danger of that.

Mr. Medalie. Yes.
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Mr. Ycungquist. The comaittee was thinking only of the

objections to the indictment itself.

Mr. Medalie. And also got itself in a jam because it

would not use the words "in bar or abatement."

Mr. Hcltzoff. Yes.

Mr. Medalie. And that is why it used those words that

cause us more trouble than ever: "or to the institution of the

prosecution".

Mr. Robinson. That is right.

Mr. M dalie. Had we stuck to good old language and said,

"in bar or abatement," we would have had less trouble.

Mr. Lcngsdorf. Yes.

Mr. Ycungquist. That is right. I join in the contention.

The CIairman. Are we moving on to (c)(7)?
1

Mr. Mcdalie. We shall have to re-do (2).

The Chairman. All right. Let us go on to (c)(3). Are

there any questions on (c)(3)?

Mr. 1Brns. I should like to find out whether or not it

is intended that where a defendant has a right to trial by

jury the cqurt is given by this rule the power to dispense with

it.

Mr. Robinson. No, the answer is clearly no, Judge, be-

cause if he thinks he has a right to trial by jury and the

court thin1,s he has not a right to trial by a jury, and the

court deniE s it, he may still withdraw his motion, whereupon it

comes undei the plea of not guilty, and he gets a trial by a

jury at thE trial, so he not denied the right to trial by jury.

Mr. M dalie. Let us put it this way: He makes a motion

to dismiss on the ground of double jeopardy. The court says,
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"I will try that issue, but if you want a trial of that issue

I will try Lt without a jury."

He say , "No. I want a jury trial."

The court says, "All right. I will not hear it. It can

be tried at the trial of the general issue."

Mr. Robinson. That is it.

Mr. Loagsdorf. Do you not think we ought to meet that?

Mr. Me alie. But if he is willing to he can go ahead and

try it without a jury on that issue of double jeopardy, and if

it is decided against him he is through.

Mr. Robinson. That is right.

The Chqirman. Is there anything further on (c) (3)?

Mr. Burns. Yes, I have another question.

The Ch irman. All right, Judge.

Mr. B ;ns. Is it true, Mr. Robinson, that any issue as

to which a defendant has a right to trial by jury under the Con-

stitution may now be raised by a plea of not guilty?

Mr.Medalie. We had no doubt about that.

Mr. Robinson. Yes. I do not think so. I do not know of

any.

Mr. Burns. Well, I do not, because otherwise this next

clause may raise some difficulty.

Mr. Seth. I should think so.

Mr. Longsdorf. I think the common-law right of trial by

jury is extended to trial on special pleas in bar: former

8 acquittal or conviction.

Mr. Burns. Why not say, "Under a plea of not guilty, when

any motion before trial raises an issue of fact as to which the

defendant is entitled to trial by jury, it shall be tried by a
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jury or by the court if the defendant consents, but if he does

not consent he shall have the right to withdraw his motion"'?

Mr. Robinson. The only difficulty raised by your question,

Mr. Burns, is, automatically you are assuming what the practice

is in the various districts with regard to what can be proved

under a plEa of not guilty. Now, there is no answer to that

because th re is great variety.

Mr. Burns. It seems to me it may well raise a difficult

question, then, for the reason that we do, by the manner in

which this is written, make the distinction between issues of

fact triable under a plea of not guilty and all other issues of

fact.

Mr. R cbinson. That is right.

Mr. Bi~rns. And we allocate a constitutional right to

trial by j ýry on the first group and not the second.

Mr. R ýbinson. No, it is not our doing it. It is leaving

it to the fudge to do it. That was the action of the committee.

They said, "That is a question. We had better not try to de-

cide it." The only other way would be to try to decide it by

a catalog of enumeration, which would be deadly, of course.

Let the judge decide it when it comes up, whether or not it is

an issue t~lat raises a right to trial by jury. Is that not

satisfacto7 y.

Mr. Burns. Well, except it may be subjected to the criti-

cism that you are apparently giving the court the power to try

an issue of fact.

Mr. R binson. That is not possible.

Mr. B rns. With or without a Jury, regardless of consti-

tutional r.ght.
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Mr. Yo ingquist. No.

Mr. Robinson. That is not possible up-der this provision.

The defenda t always has his right to trial by jury.

Mr. Mc ellan. In order that I may understand this and see

4in my own mind whether we ought not to have some more work done

on it, I should like to ask a question: We have provided that

matters tha t formerly could be raised by a plea in abatement

may be raised on motion. Now, if a thing had to be raised by a

plea in abatement, it now has to be raised on motion. Do you

take care cf a defendant who wants his jury trial upon the

motion which is the equivalent of a plea in abatement by pro-

viding that he may withdraw his motion? When it is withdrawn

can he then raise, under what you are pleased to call the

general issue, a matter which had to be pleaded formerly in

abatement?

Mr. RHbinson. Do you want to answer that?

Mr. Medalie. Matters raised by plea in abatement could

not be raised at the trial of a general issue.

Mr. Robinson. I do not think so.

Mr. M dalie. Matters that could be raised by plea in bar

could be r~ised by trial of the general issue.

Mr. McLellan. Well, but I am talking about abatement.

Are you going to deprive a man of his motion which is the

equivalent of a plea in abatement--

Mr. R •binson. (Interposing) It is elastic.

Mr. McLellan. (Continuing) -- by saying that he may with-

draw his motion if he wants his jury trial and then, without

saying that he may raise it upon what you please to call general

issue, dep ive him of what at common law would be his plea in
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abatement?

Mr. Hcltzoff. Is the defendant entitled to a jury trial

on a plea In abatement?

Mr. MNLellan. If a question of fact is involved he is.

Mr. SE th. Yes.

Mr. M•Lellan. He is with us.

Mr. Y~ungquist. Is he?

Mr. RcTbinson. When a juror is disqualified? A grand juror?

Mr. McLellan. Certain pleas in abatement that raise an

issue of fact are triable by jury, as I understand it. Do you

not so undorstand it?

Mr. M dalie. I am not sure about that.

Mr. Waite. Mr. Robinson, in this clause (3) you had the

matter staI ed about the way Judge Burns wanted it.

Mr. Rcýbinson. That was before the Committee on Style, Mr.

Waite.

Mr. W~ite. Do you remember why you changed that?

Mr. MýLellan. I think it was changed because there was

something lhe matter with it.

Mr. Robinson. I think on the whole this is a great improve-

ment.

Mr. Waite. You do not remember why you changed that?

Mr. R(binson. I expect I can get it if you want it.

Mr. W•ite. No, I am not particular.

Mr. M(Lellan. Then you are satisfied with this rule as it

is?

Mr. Robinson. Yes, I am.

Mr. MeLellan. Are you satisfied that you do not deprive

a man of h.s right to raise by motion matters that theretofore
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he could have raised by a plea in abatement? I think you are

depriving him.

Mr. Youngquist. And have a jury trial, you mean?

Mr. McLellan. Yes.

Mr. Ycungquist. On pleas in abatement would a defendant

be entitled to a jury trial?

Mr. McLellan. Any plea in abatement that involves the

proof of facts.

Mr. Ycungquist. Such as Mr. Medalie suggested, disquali-

fication of a juror? I was of the impression, as Mr. Medalie

said, that you had a right to trial by jury on pleas in bar but
i

9 not on pleas in abatement.

Mr. Hiltzoff. I think the subcommittee--

Mr. McLellan.. Well, but I have always been taught, be-

cause that is our Massachusetts practice, that on any plea in

bar, in abatement, involving an issue of fact, either party is

entitled tR trial by jury.

The C1airman. Judge, would you turn, back to the original

draft of i• under (c) (3) and see if it is not covered in that?

It seems tc me it is there.

Mr. Wechsler. I think that meets the problem, Mr. Chairman.

The Chairman. What?

Mr. Wechsler. That meets the problem.

The Clairman. In other words, turn to your original draft

of (c) (3):

"When a motion in advance of trial raises an issue

of fa t, the defendant is entitled to a trial by jury if

the issue could properly be raised at the trial under a

plea f not guilty. All other issues of fact raised on
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motiors in advance of trial may be tried as the court

shall direct by affidavit or otherwise 'and with or without

a jurN."

Does Shat cover what you want?

Mr. McLellan. Yes.

The Chairman. (Reading:)

"When an issue has been tried and determined in advance of

trial! the determination shall control the subsequent

course of the proceeding."

Mr. mLellan. No, sir, it does not. It very distinctly

does not, because I am talking about a case where there is a

motion the equivalent of a former plea in abatement, where an

issue of f¶~ct is involved, and neither the old rule nor the

new rule i]icludes that.

Mr. Mt•dalie. Do you understand that on a plea in abate-

ment which has to be decided before trial it is triable under

the generaL issue?

Mr. MfLellan. Yes.

Mr. M~dalie. That a defendant has a constitutional right

to jury trial?

Mr. McLellan. I am not ready to put in the word "consti-

tutional," but in practice he is afforded, with us, a trial of

an issue oý fact upon plea in abatement, and we have got so far

in the old practice in Massachusetts as to saying that if he

wants to take that bite of his cherry it may be the only bite

that he will have.

Mr. Boltzoff. I think the subcommittee proceeded in its

draft on the opposite assumption, and maybe the subcommittee

was wrong, but in the subcommittee we assumed that there was
9
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no right t a jury trial on a plea in abatement.

Mr. MýLelIan. Did you ever see any authority to that

effect?

Mr. H~ltzoff. I personally have not. I do not know.

Mr. Yqungquist. Judge, would not No. (3) of the old draft

meet it?

Mr. McLellan. No, because it says there, "the defendant

is entitled to trialby jury if the issue could properly be

raised".

Mr. Ycungquist. I see.

Mr. McLellan. (Continuing) "at the trial under a plea of

not guilty

Mr. Ycungquist. Yes.

Mr. MqLellan. Now, matters of abatement could not be so

relied upo!.

I hate like the deuce to hold you up this way.

Mr. Y ungquist. That is all right.

The Ch airman. These are important.

Mr. H ltzoff. This is an important point.

Mr. Ycungquist. May I make a suggestion?

The Chairman. How am I to dispose of it? Let us see if

we can get it.

Mr. McLellan. Well, if I am wrong on the matter of jury

trial on a plea in abatement that involves questions of fact,

we will go on.

Mr. Robinson. I should like to ask this question, Judge,

on that: Do you read this to provide that a defendant can be

deprived of trial by jury just automatically by the rule, or do

you not understand that it is still within the power of the
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trial judg to grant him a trial or not grant him a trial, as

the judge hinks the law requires?

Mr. MýLellan. Oh.

Mr. Robinson. Therefore this question comes before you.

Mr. MýLellan. Yes, but the right to a trial by jury is

not a permissive; it is an absolute right.

The Chairman. He either has it or he has not.

Mr. MeLellan. Yes, that is it.

Mr. Ygungquist. I will make a motion, Mr. Chairman.

Mr. Robinson. All right. Go ahead.

Mr. Ycfungquist. I move, Mr. Chairman, that (c) (3) be re-

referred to the committee for study in the light of the--

The Ctairman. -- discussion.

Mr. Youngquist. -- suggestions that have been made.

Mr. MýLellan. I second it.

The Chairman. All those in favor say "Aye." Opposed,

"No." Carried.
i

Mr. Seth. Does not the Government want a right to trial

by jury on some of these issues?

Mr. MeLellan. I think that is a very pertinent suggestion.

Sometimes lhey do.

Mr. Seth. They ought to have the right. They have a right

to trial by jury, do you not understand?

Mr. ¾(binson. Again, that would be in the power of a

judge unde3 the rule, not the United States attorney.

Mr. S th. I say, would not the Government want to try

some of th se issues--is it possible the Government may want

to try some of these in advance by jury?

10 The Chairman. Yes.
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Mr. Hcltzoff. Yes.

Mr. Seth. Ought not that to be taken into consideration

in the red2raft?

Mr. Robinson. It was taken into consideration in the re-

draft. I think I am speaking for all members of the sub-

cornmittee; there are eight, I think.

Mr. Seth. Where does it show you?

Mr. Robinson. It is up to the judge. The judge may do it.

Mr. Seth. But maybe the Government does not want the

judge to do it.

Mr. M9Lellan. That is no answer when you are dealing with

this kind Of thing, as to what the judge may in his discretion

do.

Mr. Robinson. No, it is not that; it is for the judge to

interpret what the law is in his jurisdiction at that time, and

if he thinlks that there is a right to a trial by jury on a plea

in abatement or if he understands the United States attorney to

wish to haye a trial by jury. I do not think the Government

has a righý to trial by jury at any time, does it?

Mr. MýLellan. Oh, yes, indeed. It is not a constitution-

al right, ýut they have it.

Mr. Dean. The right of trial by jury on this plea in

abatement, if there is a right of trial by jury, would not vary

with the d stricts.

Mr. Seth. No.

Mr. Doan. It seems to me that our research must go into

the question of whether or not we have a constitutional right

to a trial by jury on a factual issue raised by the plea in

abatement, and I think if that canbe disposed of--I do not know
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that there are decisions on it.

Mr. We ite. I found something about that in the Institute

commentary The Institute's provision is: "All issues whether

of law or fact which arise on a motion to quash shall be tried

by the court." And then there is a footnote that says, "In

states, ifany, in which this section would be unconstitutional

as to issues concerning former jeopardy or pardon or immunity"--

Mr. Rpbinson. Now, that is exactly the point.

Mr. Waite. In states, if any, in which this section would

be unconstttutional in those respects, then you have to change

it.

Mr. Dean. That will not vary among the federal districts.

Mr. Robinson. Oh, yes, it does, in districts where they

are apparently influenced by the state practice.

Mr. Doan. That will not vary among the federal districts.

Mr. H Iltzoff. Well, this whole matter has been referred

to the subcommittee.

Mr. McLellan. It is the same question in every district,

only they ýiay decide it right in one district and wrong in

another.

Mr. Dean. Exactly. There is only one Constitution, in

other words.

Mr. •obinson. ThaL still leaves the decisions varying.

Mr. *ean. If they do, I do not know what the sta'us of

it is, and I would proceed on the assuLmption--

The hairman. All right. It is referred back.

Now 1-t us go on, gentlemen, to (c) (4) on page 2.

Mr. McLellan. Well, then there is authorLty that it must

be tried by jury.
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Mr. Holtzoff. I move the adoption of (c) (4).

The Chairman. Seconded?

Mr. Write. I second it.

The Chairman. All those in favor say "Aye." Opposed,

",,. "Carried.

Rule ý6.

Mr. Waite. I want to ask a question about that. We have

abolished pleas except plea of guilty or not guilty and nolo

contendereý and then line 2 says, "In pleading an official

documnent" i

Mr. Holtzoff. I think that refers to the indictment or

informat loý.

The Chairman. Are there any questions on 16 (a)?

Mr. Hpitzoff. I move its adoption, Mr. Chairman.

Mr. Dean. I second the motion.

The Chairman. All those in favor say "Aye." Opposed,

"No. "

(The motionqas carried.)

The Chlairman. 16 (b).

Mr. S asongood. Phraseology there in (b): you refer to a

judgment oT decision or order, and then you say "sufficient to

aver the j dgment or decision". It ought to be--

Mr. Yqungquist. -- "or order".

Mr. Hc1Itzoff. "or order".

Mr. Sý asongood. Yes. And isn't that a little summary, to

say, "aver' a judgment? "aver rendition of the judgment,

decision, r order".

Mr. Burns. "allege," you mean.

Mr. Seasongood. Sir?
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Mr. Burns. "allege".

Mr. S asongood. I did not get that. What is it?

Mr. Burns. "allege"; isn t t that the word?

Mr. Seth. Rather than "aver".

Mr. Birns. Than "aver": "allege".

Mr. Soasongood. Yes.

Mr. B~rns. I should like to raise a question, merely be-

cause Professor Waite and i were put off the track a bit by the

title, "Ple~ading Special Matters." That carries an inference

that there are special pleas of the defendant. We think of some

headnote th~at will not carry that connotation.

Mr. Youngquist. I have noted here on my notes, "Pleading

Judgments and Official Documents." That is rather lengthy,

* though.

Mr. Holtzoff. You could say "Alleging".

Mr. Burns. Yes.

cy.ll
fls.
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Ole 'Mr. Burns. Yes.
flisglb. Mr. Holtzoff. Or "Allegation".

allege. Mr. Burns. "Allegation of Special Matters."

Mr. Holtzoff. "Allegation of Special Matters."

Mr. Medalie. Yes.

Mr. Ycungquist. I move that 16(b) is altered and approved.

Mr. Holtzoff. I second the motion.

The Chairman. All those in favor say "Aye". Opposed,

"No." Carr ied.

Mr. Medalie. The word "aver" is changed to "allege" in

both (a) and (b); is that right?

The Ct airman. That is right.

Rule l7- 17(a). Is there any question on (a)?

Mr. Hqltzoff. I move its adoption.

Mr. S th. I second it.

The Chairman. All those in favor say "Aye". Opposed,

"No." (The motion was carried.)

17(b)

Mr. Seasongood. Could any of these be served by mail,

and is it sufficiently covered if they are? "may be served

by mail"?

Mr. Medalie. The manner of service is as provided in

civil case•, which means you can make a motion by mailing

your notic• of motion and affidavits.

Mr. S•asongood. Can you always do that, in all cases?

Mr. Madalie. I am quite sure any motion may be made in

a civil case by mail, yes.

The C irman. Are there any remarks on (b)?

Mr. Holtzoff. I move its adoption, Mr. Chairman.
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Mr. Burns. I second the motion.

The Chairman. All those in favor say "Aye." Opposed,

"No •"

(The notion was carried.)

O The Chairman. Are there any remarks on (c)?

Mr. H ltzoff. I move its adoption.

Mr. Medalie. I second it.

Mr. Youngquist. I second it.

The Chairman. All those in favor say "Aye." Opposed,

"No." All of them carried.

Rule 1 8. Consider first the first paragraph up through

line 9.

Mr. McLellan. I assume, in the first place, that this

so-called p retrial procedure is of such a character that under

a formal rle the defendant is entitled to be present; am I

right about that?

The C airman. There is no doubt about that, is there?

Mr. Hcltzoff. Oh, the defendant? No.

Mr. Ycungquist. The last sentence provides the rule

shall not le invoked in case of any defendant who is not

represented by counsel. Would that cover it?

Mr. McLellan. Yes, but you said before that at every

stage of t e proceeding the defendant is entitled to be

present.

Mr. Y ungquist. Oh.

Mr. McLellan. Now you have this language. Now, which do

you mean, that he may be present or he need not be?

Mr. Holtzoff. No, I do not think that he would be

entitled t be present under that presence rule, because that
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relates to every stage of the trial, Judge.

Mr. Y ungquist. "proceeding," it says.

Mr. McLellan. It says, "proceeding."

Mr. Hc~ltzoff. That was not as we had it.

Mr. MoLellan. And if admissions are to be made on his

behalf at a pretrial hearing why should not he be entitled to

be presentO

Mr. H0ltzoff. No; it says "at every stage of the trial,"

and the Rule 12 relates to presence of the defendant, and as

the rule is now framed it would not relate to pretrial.

Mr. MoLellan. I thought we bad the word "proceeding."

Mr. Yqungquist. That was in connection with attorneys.

The Chairman. Rule 12 will be revised; we have not got

it back yet.

Mr. HIltzoff. Oh, yes.

Mr. Robinson. Yes.

Mr. Holtzoff. And we adopted it.

The Chairman. In its revised form.

Mr. Robinson. Yes.

Mr. Hqltzoff. Judge, we had in mind this: the defendant

is not entitled to be present in court on the argument of a

motion.

Mr. McLellan. I know that.

Mr. Hcltzoff. But you think he should be entitled to be

present at the pretrial?

Mr. McLellan. I certainly do if admissions are to be made

on his behalf by his counsel, if you are going to have pretrial

in criminal cases.

Mr. Hc ltzoff. I think so.
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Mr. Burns. An order will be issued that will preclude him

from raising defenses.

The Chairman. That is right.

Mr. Mc•ellan. Yes.

Mr. Seth. He must be present.

Mr. McLellan. "If." If pretrial is advisable.

Mr. Madalie. Without pretrial the district attorney and

the defendant may enter into a stipulation concerning the con-

duct of the trial and the dispensing with proof of certain

things or aecepting substitutes for proof. It is done regu-

larly; sometimes instigated by the defendant, especially in

long cases. In some of these long financial cases it is not

unusual to enter into a stipulation that no evidence shall be

given as tc the accuracy of certain books, and that no evidence

be given tý lay a foundation for the admissibility of those

books, or that these books named so-and-so, so-and-so, and so-

and-so, shll be deemed in evidence. If you do not have the

defendant around he does not even know the admission was made.

I do not see any danger if the defendant is not around when

counsel en ers into an arrangement of that sort.

Mr. Seasongood. The danger is that he may say--it is an

infraction of his constitutional rights, for instance, to limit

the number of expert witnesses and character witnesses. That

is a right he would have to waive himself, I think, under the

Constitution, as part of his proof of facts.

Mr. brns. It is my opinion that the pretrial procedure

developed Ln civil causes because of the long delay between the

filing of a proceeding and ultimate trial, which was due, I

know in Ma sachusetts, largely to automobile litigation, where
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a lot of valuable time was wasted. At one time there was a

lapse of four years between the entering of a suit and reaching

it for trial, which was in many cases a substantial denial of

justice, ard they embarked upon a pretrial procedure that has

worked verý well: clearing up such questions as to whether it

was a public highway and getting agreements as to experts and

the like; nd I think it is peculiarly adapted for thetrial of

civil causes. I have very serious doubts as to whether it is

adaptable lor the trial of criminal causes, and I do not know

whether there exists any such clogging of the docket as would

make it advisable for us to tinker with a situation that may

affect the liberties of an individual quite seriously. A lot

of it is done anyway, as Mr. Medalie pointed out, by stipula-

tion; a lot of it is done in chambers with the trial judge.

But I query if we want to put any official imprimatur upon

the practi e.

Mr. Hcltzoff. Well, Judge, I should like to say something

about that I know it has been tried on a criminal docket.

After the ivil rule was adopted, a judge in the eastern dis-

trict of V rginia thought that he would, just on his own motion,

adapt to criminal cases the pretrial procedure as prescribed by

the civil ¶ules; and he describes how in one instance by a pre-

trial session of a day or so he cut down to about a day and a

half's trial a conspiracy case that was expected to take several

weeks to tZ7.

Now, the pretrial rule just is not mandatory, just as the

pretrial rule in the civil rules is mandatory. I would agree

with you that we should not have a mandatory rule, but this is

a step forard. There is a lot of sentiment in favor of it,
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and so long as we leave this safeguard, first, that it is

permissive, and second we provide--

Mr. Md ellan (interposing). He means permissive for the

defendant.

S Mr. Ycungquist. No.

Mr. Holtzoff. For the Judge. Well, for both.

Mr. Seasongood. We use the word "invite". We changed

the word to "invite".

Mr. Holtzoff. And we also provided in the last sentence

that the r le shall not be invoked in the case of a defendant

not repres nted by counsel, so as to avoid the very danger

which you point out.

Mr. M Lellan. He may invite them now, may he not, without

*any rule?

Mr. H ltzoff. Yes, but could not that same thing have

been said about the pretrial rule in the civil rules? They

could have done it, but there was that impetus that was created.

Mr. McLellan. But under the civil rules they have to come.

Mr. Medalie. Yes.

Mr. Hcltzoff. Oh, yes, but I mean so far as the district

courts are concerned the civil rule is optional.

Mr. rke. Mr. Chairman, there is not much to change in

this and te previous rule except in this one particular:

"The court may, although all the attorneys do not consent,

make such order not violative of the legal or constitution-

al privilege, for discovery and inspection, and for such

other aid to the expeditious conduct of the trial as may

be ju t."

That is not in the original draft, and we discussed quite
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at some len jth even the invitation feature of this pretrial pro-

cedure. I -hink that would nullify to a considerable extent the

merit of the original rule.

The irman. In other words, this makes it really

0involuntary.
Mýr. Burke. Well, the question of its being involuntary is

not of so ch importance as the right.

Mr. BBuna. It is the kind of party to which you are

invited.

Mr. Ho ltzoff. I should be glad to second the motion to

strike the gentence out because I have been against it.

Mr. Me alie. What sentence?

Mr. Ho Ltzoff. The sentence beginning on line 12.

Mr. Y quist. What happened with respect to that, Mr.

Chairman, was that the rule as originally drawn provided for

discovery, ind the subcommittee thought it should not appear in

that form, nd the matter was referred to a sub-subcommittee,

and this se tence was evolved to supplant the discovery pro-

vision in the rule as originally drawn? Is that it?

Mr. Ho tzoff. That is accurate. I was the sub-subcommitt ee.

I put it in under instructions of the subcommittee, and I made a

stylistic revision, although personally I do not think there

should be -wy discovery in a criminal case.

Mr. De sion. Well, I am going to second your motion, not

because I dD not agree with the latter part of that, but because

I do not th nk it belongs in here.

Mr. HoLtzoff. I have not made the motion; I did not feel

free to mak it. But if somebody makes it I shall vote for it.

Mr. McLellan. I am going to make a motion, if I may, that'
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may save time, though I suspect it will not: I move that Rule

18 be not adopted.

Mr. Bur~ns. I second the motion.

Mr. Rotinson. May I add just at this point, before it

goes to a vote: It happens that a lawyer was in my office just

two days age. He has been an assistant United States attorney

for a great many years and was also a state prosecuting attorney

and has tried a great many important cases in the Middle West,

and he is o er here now assisting a Senator in some work here.

He saw this rule, and he said, "I wish we had had it in the case

involving s me illegal paving allegations, misuse of Government

funds in cornection with the paving of some streets in a certain

subdivision " He said, "For two or three days in the federal

court there we had to sit by while records were introduced of

the plats arod various other real estate matters that nobody

paid any attention to, including the jury. It just killed that

much of our time and the jury's time." He said, "If we had had

a rule like that it would have given something of an impetus

and somethi Ig of an opening for us to get together with the

judge and get some stipulation."

Mr. Meealie. Why did not the judge call them up and say--

Mr. Rol~inson. I am not arguing with you about it. I am

just telling you. That is just what the man said.

The Chairman. There is the answer, Mr. Medalie. Many

judges will not do it.

Mr. Robinson. Surely.

The C irman. There are many judges who are still bucking

against pre;rial procedure in civil cases, and unless you have

something that the district attorney can point to, or even
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defense couisel, there are many district judges who will not

make any ad ance.

Mr. Wa te. It strikes me that this is a rule that might

easily do spme good and could not conceivably do any harm, so

I am all fo' having it.

Mr. Meialie. I think this rule is useless unless you

strike out the word "invite" and say "require".

Now, the reason for that is this: You invite a lawyer to

come. He does not have to come. I have seen district attorneys

refuse to attend when the judge is inviting or when he is giving

them a direction he did not like, when some kind of hostility

was on. If the lawyers must come--they are not compelled to

make an agreement, but they must attend the session, and if a

lawyer does not have to come in person: he can send anybody

from his o fice, but then you have a conference. Now, whether

it should te had depends on whether the matter is brought to

the attention of the court by either side enough to induce him

to say you ought to hold this kind of conference.

Mr. Robinson. You presented the point, did you not,

Mr. Medalie, in one of the former meetings of the Advisory

Committee, and we voted it down; and you think probably it

ought to require reconsideration?

Mr. Medalie. No; only the word "invite".

Mr. Robinson. You are still against it?

Mr. M~dalie. I would rather have that in opposition to

this rule than to have nothing.

Mr. Holtzoff. I call for the question.

Mr. Waite. Will you phrase the question so we will know

which way we are voting?
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The Chairman. Yes, sir. The question is on Judge

McLellan's motion to strike the entire rule.

Mr. M~dalie. My amendment is that the word "invite"

be stricken, the word "require" be inserted, and that the

rule be adopted in that form.

The Chairman. Is the amendment seconded?

Mr. Seasongood. Why do you not wait and see whether they

want the rIle or whether they do not?

The Chairman. That is simpler.

Mr. McLellan. That was my purpose in putting it, I thought.

The Chairman. All right. Let us vote on Judge McLellan's

motion to satrike the entire rule 18. All those in favor say

"Aye." Opposed, "No."

Let us have a show of hands. Those in favor of the motion?

Opposed?

(There was a show of hands.)

Mr. McLellan. That is what I suspected.

Darrow
fls.
2:50pm
5/19.

0
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gibsn
fls
Maxsn The ChLirman. 3 to 11. I hate to call for hands, but

2:50pm
5/19/42 some of you gentlemen have such good voices.

All right. Mr. Medalie has made a motion to strike the

word "linvite"l in line 2 and substitute the word "inquire".

Mr. Burke. It carries, of course, an element that has no

place in this.

The Chairman. That was the decision of the committee

originally, but everything is tentative until we sign on the

dotted line 1 .

All those in favor of the motion say "Aye." Opposed,

"tNo, 1'1

I would say the motion is lost.

Mr. Hcltzoff. I think Mr. Burke had a motion to strike

out the sertence on line--

Mr. Burke. Yes; I should make the motion that the word

"The" on lne 12, and extending to include the word "just" in

line 15, b¶ stricken.

Mr. Dcssion. I will second that.

Mr. Seasongood. That is the sentence, "The court may,"

isn't it?

The CIairman. All those in favor of the motion say "Aye."

Opposed, "1 o."

Unaniriously carried.

Mr. Bi•rns. I have a comment on line 7.

In so ;e of these mail fraud cases the trial develops into

a battle oi parades.

The d fense parades a number of character witnesses, and

it is my experience that the judge pretty quickly puts a stop

to it, but the Government has a parade of its own which is very
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effective, and that is a parade of victims, the widows and

orphans, s I would like to insert in paragraph (3), "The

number of expert witnesses, complaining witnesses, and charac-

ter witnesses."

Now, tfh!at is really taken care of by the clause, "Such

other matters", but in view of the fact character witnesses

have been pointed out I think it would be well to put in

"complaining witnesses" too.

Mr. Yo~igquist. Won't the court take t?

Mr. Burns. They take care of thr so

Mr. Yopngquist. I have had jourt took

care of complaining witnessp

Mr. Burns. And I -.ere they didn't.

Mr. Dean. I secona

Mr. Me alie. Do you me, complaining witnesses" the

ones who art described as victims?

Mr. Bu:rns. Yes. I put victims in, because that has be-

come a work of art.

Mr. Waý te. Mr. Chairman, in line 13 do I understand that

is to be put in somewhere else?

The Ch .irman. No.

Mr. Waste. Well, unless they are to be put in somewhere

* else I want to vote no on the motion.

Mr. Burns. It is just a more accurate way, on the point

I made, to say "expert witnesses, character witnesses, or other

witnesses who are to give testimony of a cumulative nature".

Because that is the real objection to it.

Mr. Dean. That's right.

Mr. Holtzoff. I don't think that is the objection to it.
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I think th objection to it is--

The C airman. Is the motion seconded?

Mr. Dean. Seconded.

The Chairman. All those in favor say "Aye." Opposed?

Carrie d.

Mr. Seasongood. I would like to move to insert in line 3,

after the word "conference", the words "at which the defendant

shall be present".

The Ch•airman. "* * at which the defendant may be present",

giving permission, not compelling him.

Mr. Seasongood. All right.

Mr. HoLtzoff. I second it.

The Chairman. Any remarks?

All those in favor say "Aye." Opposed, "No."

Carried.

Rule 19.

Mr. Robinson. May I say a word about that, Mr. Chairman,

a brief wor ?

The Ch .irman. Surely.

Mr. Ro inson. The question is whether or not these rules

should have something on continuance.

Of course there are arguments both ways.

The re~son for it is--one consideration, I think, the

American La'• Institute Code, which is a rather comi4lete code of

criminal pr cedure, has quite a bit of attention given to it,

and I think this is the only subject in which we have not made

some provisLon in connection with this set of rules which is

not--this would be the only omission we would make. That is,

I think we have touched everything in this set of rules which
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is touched in the American Institute Code.

I suppose the delay in federal courts due to improper use

of continut ces is not very great.

You may wish to vote the rule out. It is just here for

your consi( eration.

On thý other hand, if there is now or may be a desire to

avoid delays due to the improper requests for continuances, it

may be considered.

The strongest recommendation we have comes from here in

the District of Columbia.

We are told that in moving the calendar along the United

States attcorney is continuously met by the objection, "Oh, this

2 is the first time it is up." If defendant's counsel move for

a continuance on account of an absent witness, defendant's

counsel feel they are entitled to one continuance anyway, even

though the jurors are present, all the witnesses are present,

and the court's trial may be interfered with by such a motion.

The only other point that might be noted is lines 14, 15,

16,and 17 , which is the statute that is used in a good many

states.

It is ýesigned to accomplish two or three things, the

particular one being--the active one, I think--to permit the

judge to ar ange his calendar.

Suppos there is a motion on account of a witness absent

on account Jf illness. The statutes require in several states

that there be a statement by a physician stating when the

witness will be available, permitting the court to adjust the

calendar pr perly and to avoid a misuse of the purpose of the

continuance
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That is all I have to say.

Mr. Hcltzoff. This rule was not acted on by the Committee

on Style?

Mr. Robinson. No.

Mr. Holtzoff. Now I am going to move that this rule be

not adopted for the reason that the question of continuance, it

seems to me, should be left to the discretion of the district

judge; whether he should require a certain kind of certificate

or affidavit is something that a judge can determine without

being told by rule.

Now, as the Reporter said, there hasn't been a great deal

on continuaaces.

Now, it is a fact that some of the judges in the district

courts are very liberal. Now, this rule is not going to stop

•lberality.

I don't think matters of detail which ordinarily are dis-

posed of by the judges should be put into the rules and I move

that this rule be not adopted.

Mr. Lo4gsdorf. I second the motion.

The Chairman. Any discussion?

Mr. Seasongood. I had thought to move to strike out the

first sentence. That seems obvious. Why doesn't this place

some limitation on the right to ask for a continuance that would

help the ju ge?

Mr. Holotzoff. Well, shouldn't you leave that authority to

the judge's discretion or to local rules?

The Chairman. Any further discussion?

Mr. Medalie. There is one other thing in connection with

this sectio that I think is very, very bad, and that is that
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if because of the absence of a witness a continuance is asked,

an admissi n that the witness would testify a certain way is

enough to cause a denial of that motion.

Mr. MýLellan. Even to require denial of it.

Mr. S asongood. It says he may be impeached too.

Mr. Medalie. Of course if the district attorney asks for

a continuarce on the ground that his witness is away, can you

get an adjoýurnment?

Mr. Robinson. This is a very common statute and I know it

operates very effectively in state courts.

Mr. Hcltzoff. There is no such statute now in the federal

courts to require opposing parties to accept an admission rather

than evidence.

You can kill a case by admitting certain facts.

Mr. Robinson. In some states it is worse than that. If

the party opposing wants to admit the truth, not that the witness

will testif•r--

Mr. Ho~ltzoff. No. You destroy the force of my testimony.

If one of my witnesses was ill and you deny me a continu-

ance, you atmit that if that witness was present he would

testify so ind so, why, that does not make any impression on

the jury. And you can destroy the testimony.

Mr. Robinson. Sometimes you do and sometimes you don't.

There are a guments both ways.

Mr. WaLte. I think this is a very effective rule in

stiffening the backbone of the judges and giving them something

they can rely on when otherwise they do not like to oppose the

attorneys b fore them.

Mr. Lo gsdorf. If we throw it out we don't have to have a
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discussion on it. If we leave it in, then we can deal with

statutes, an't we?

The C1airman. All those in favor say "Aye."

There is a motion to strike Rule 19.

Oppose~d, "No.

Mr. Robinson. May we ask whether we cannot have a vote--

Mr. Longsdorf. We haven't had our vote yet.

Mr. Robinson. (continuing) -- on continuances; whether we

have any rule on continuances?

The Chairman. Let us finish getting the vote on this.

This is a motion now to strike Rule 19 (a).

Nov, ll those in favor show hands.

One, two, three, four, five, six, seven, eight.

Opposea? One, two, three, four, five.

The motion is carried.

Mr. Wechsler. I think there ought to be a rule. This is

a condition on which the votes might differ, that there be a

rule that provides for the contingency of continuance.

Mr. Medalie. I think you cannot have provision unless you

have provision for the automatic condition of the calendar.

And the calendar depends on whether the district attorney

controls it or the court controls it.

If the district attorney controls it you cannot have this

kind of thing.

Mr. Ho tzoff. It is a matter that varies from district to

district.

The Chairman. If there is no further motion we will go on

to 19 (b) of which we have a second draft that has just been

furnished.
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of the Con ittee, not unianimous vote but substantial vote, that

there should be a rule, which I think is based in part on the

requests teat have come before this Committee for a rule.

A careful check has been made of United States Attorneys

by Douglas McGregor.

Out of 52, 39 answered that there should be in these rules

some provision in case of alibi. 13 say no.

United States Department of Justice Committee says that

the Committee has decided in favor of a rule to give the
I

prosecutor notice of alibi.

The post Office inspectors are overwhelmingly in favor
I

of a rule requiring defendant to give notice of alibi.

And we have a discussion from judge Duff? of Wisconsin

of a case in which the lack of alibi was the cause of a mis-

carriage cf justice.

We have other authority on that and that is the reason

for including it. It is for your consideration.

Mr. Iedalie. What did the United States attorney for New

York say?

Mr. Tobinson. Let us see what he says. (Examines papers.)

New York did not answer, according to this poll.

Mr. Iedalie. I will speak very briefly. There are two

kinds of alibi notices.

One is the case in which the district attorney initiates

the proceeding. He moves that the defendant furnish a state-

ment to the effect that he was not present at the place

charged i the indictment at the time stated, that he was

elsewhere and the names of the witnesses by whom he intends
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to prove it.

The other method is that the defendant before he offers

proof shall initiate something, that is, he shall give notice

that he intends to prove an alibi; he must give the place and

time and the names of the witnesses.

Thos are the two methods.

Mr. Robinson. The first is New York only, and the other

is the otfer 13 states--14 have it, and the others are differ-

ent.

Mr. redalie. I believed for some time that it was

futile. I had a change of heart and told the Reporter I would

ask the district attorney of New York, where there are more

cases dealing with alibi than any other place in the counrtry.

It cannot be otherwise.

Mr. 1oltzoff. More than Chicago?

Mr. 4edalie. More than Chicago.

Mr. turns. That is civic pride.

Mr. Iedalie. It is pride.

The hairman. We will forgive you for boasting.

Mr. 4edalie. In view of the fact that that has been, by

common ac eptance, an efficiently run office during the past

few years--

The hairman. Some time back it was.

Mr. edalie. I took the matter up with that office and

I asked if its experienced trial assistants who had had experi-

ence in t at matter would have a conference with me, and it

was so arranged.

They said that it is not worth bothering with in more

than one case in fifty.
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The absistant in charge of what is called the General

Sessions Bureau, the member that tries jury cases, he says he

advises no to bother with it, it is not worth while, a good

job can be done by good cross-examination.

Mr. Robinson. It is a poor statute, is it?

Mr. Medalie. No, it is a good statute. They don't get

much good but of it.

I checked up further with the head of another bureau who

is a very ýcholarly man who has had occasion to see what the

results are . He does not see any very substantial advantage

to it.

Mr. H ltzoff. Have you had a chance to check with

Michigan and Ohio?

Mr. Me dalie. No. In all my travels I have gone no far-

ther than ew York City on it.

Mr. De ssion. All New York people do that.

Mr. Medalie. One of the assistants thought there was some

good in it but admitted he never used it.

Now, I see from these statistics we are getting in answer

to questio naires, the indications are that we ought to have

such a statute, but I have been unable to find enough evidence

from answers to questionnaires that it actually did much good.

Mr. B rns. Of course you never could find out, because

its real worth would be in the alibi defenses that were not

raised.

Mr. Robinson. That is right. It is preventative.

Mr. Waite. There is one case in our county where it

worked well, and I know of at least one case in Ohio where it

worked well
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Now, Ls Judge Burns says, how many fraudulent defenses it

warded off we have no way of knowing.

Mr. M dalie. Well, they seem to offer alibi defenses in

those States where you have it.

0Mr. Waite. This won't stop it.

Mr. MNdalie. If this does not do much good, in view of

the large amount of debate it will create, I should not like

to see the adoption of our rules endangered.

Mr. Holtzoff. Well, wouldn't it be a good thing to have

this rule go out in preliminary draft so it might be commented

on? We ca withdraw it if the comments are adverse, before we

submit it.

I thi k that is one of the purposes of submitting a pre-

liminary draft.

Mr. W ite. And if we do not put it in we will be criti-

cized for being entirely too conservative.

Mr. M dalie. How about those two examples? I don't find

many.

Mr. Hcltzoff. Isn't it a fact--

Mr. M dalie. Don't divert me from seeking specific ex-

amples.

Mr. Hcltzoff. But we don't know how much perjury has been

*eliminated

Mr. Lcngsdorf. May I ask a question?

I am rot indicating that I am against the rule, but the

first one is a simple rule: May the Government compel a. defend-

ant to say where he was at a given time?

Has the defendant the right to decline to state where he

was at the time?
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Mr. H)ltzoff. I think he has.

Mr. Longsdorf. That is what I wanted to know first.

Mr. Medalie. They cannot prohibit him from testifying.

They can prohibit him from calling the witnesses under the

*statute.

Mr. L ngsdorf. He has a constitutional right to decline

to state wiere he was at the time of an offense. And if he

has that r ght, can you take it away from him indirectly by

providing that if he does not file a motion stating where he

was, that he cannot at the trial show that he was not at the

scene of the crime?

Mr. W ite. On what did he perhaps predicate his right not

to say where he was? Of course he can say he cannot be com-

pelled to incriminate himself but does he have a right to re-

fuse to say where he was if that is not incriminating?

Mr. H ltzoff. Well, I think this would require him to

give notic that he was at a certain place if he intends to

give evide ce on it.

Mr. L)ngsdorf. But your rule provides that he must in

particular state where he was.

Mr. D an. That will be binding on him if he does.

Mr. S asongood. What?

Mr. Dean. That will be binding on.him if he does.

Mr. Seasongood. It will either be binding on him or

against hip.

The Chairman. Wouldn't a good man be helped by this?

Mr. LDngsdorf. I am not answering whether he would be

helped but whether a man can be compelled to state where he was--

now, can yDu provide a condition that he shall do that?
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Because that is what your rule does.

The Chirman. Well, you could have a requirement that his

plea must tate his position exactly, as we do in a civil case,

couldn't y u? You could have a system of required pleas.

Mr. L ngsdorf. I doubt if you could have one that would

make it neoessary for him to furnish evidence.

Mr. Barns. Well, if there is any compulsion, isn't there

compulsion to furnish evidence which will not incriminate him

but save h harmless?

Mr. McLellan. Well, of course you are getting off into a

line of cases where they held that, even though a man was com-

pelled to state that he was at a downtown hotel, that they

may incriminate him as to an offense that took place up in

Harlem.

Mr. Boltzoff. Judge, are you considering this--

Mr. NcLellan. All I am doing is trying to learn some-

thing.

Mr. Boltzoff. I have had nothing to do with drafting,

this particular rule.

As I construe it, they wanted to require the defendant,

if he intends to offer evidence, to state in advance what it is

going to te--in other words, if he does not intend to divulge

where he Nas--he does not do it in advance, he intends to do

it at the trial.

Mr. Iongsdorf. The rule says he must state where he was.

Mr. Iean. Shouldn't the requirement be changed around a

little and require first that the Government furnish proof of

the exact place of the commission of the offense?

Then if he wishes to raise the defense of alibi, then he
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must state where he was at that time.

Now, -his is put in reverse. In other words, if he wants

to raise t e defense of alibi he asks the Government to specify,

but at the time he asks that he must first state where he was.

I can conceive of the Government's changing its specifica-

tion to agree as to where the offense took place, to correspond

with where he was.

Mr. Holtzoff. Can't you see the defendant doing the same

thing if tie Government moves first?

Mr. Dean. I grant that, but the Government should state

where that offense took place.

The C airman. Wouldn't he be able to get that anyway by

a bill of particulars?

Mr. Yurungquist. That is what this provides for.

The Chairman. But what Mr. Dean is suggesting is that

that should come first, the Government should state where it

lays the c ime.

Mr. D an. They ought to do it in the indictment anyway.

Mr. Hcltzoff. Doesn't that go into the details of the

rule rather than the basic question of whether we ought to have

a rule?

Mr. D ýan. I think it is more than a detail.

Mr. M ,dalie. Your indictment says January 1. Why should

the defendant have to make up his mind until the Government

states where it was? Suppose he tells where he was on January 1

and the Government says, "Oh, excuse me, we mean January 8"?

The Chairman. Is there any objection to the proposition

that the G vernment should state the time and place first?

Mr. Wechsler. What is the consequence of that statement,
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Mr. Chairman? Is the Government held strictly to prove that

time and place?

Mr. Modalie. The time must come when the Government can

be justly required to make up its mind, just as the time must

come when he defendant can be justly required to make up his

mind.

Mr. Dean. The law can be changed by saying the defendant

5 shall then testify as exactly as possible the time and place

where he was at the time specified.

Mr. Wechsler. Well, will the rule hold the Government

specifically to the time specified by the Government?

Mr. B rns. It does not say so.

Mr. Medalie. May I say one other thing in this connection:

Most defendants are in no position to get anything started be-

cause they are not really represented by counsel, except on

paper.

If thE Government is really interested in finding out

where the an was or wants to prepare for that kind of thing,

it should ndicate which particular place is concerned.

When t doesn't, it ought to initiate the proceeding and

should ini iate it by calling defendant's attention to the fact

that it claims a crime was committed at the time and place

which it now specifies, and require him to give the place that

he was at at that particular time.

Then he is called upon to move, instead of having a lot of

time wasted in matters in which the Government has no concern

at all.

That is the New York idea and I think it is a sound one.

Mr. H ltzoff. I would suggest, Mr. Chairman, we take a
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vote on thE principle of whether we should have that alibi

rule first

Mr. M dalie. That sounds very logical but it is not, be-

cause if o e alibi rule is sound and the other is not, I don' t

think you an indicate by the adoption of any principle.

Mr. Longsdorf. Unless they vote against.

Mr. Medalie. I move the New York alibi rule as a basis

of discuss on.

Mr. Longsdorf. I think it is desirable to see whether the

majority want an alibi rule.

The Chairman. The motion is that we favor an alibi rule

in principle.

All tiose in favor of the rule say "Aye." Opposed, "No."

The a es raise hands, please. One, two, three, four--

Opposed? One, two, three--

Seven to three.

Mr. Modalie. Several of us not voting.

The Chairman. Obviously.

Now t e question is, what alibi rule?

Mr. Medalie. I move that we consider the adoption of the

New York alibi rule requiring the district attorney to initiate

the proceedings.

Mr. D:,an. I second that motion.

Mr. Robinson. May I speak on that?

The C airman. Surely.

Mr. Robinson. We have made a careful study of every alibi

rule in th United States.

There are 14 statutes.

We s mnarized all that in your second draft. Not the
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details, bAt the principles of law.

We in luded a copy of the New York statute, a copy that

came from -he District Court Committee in Oklahoma which

seemed to be based largely on the Oklahoma statute, and you

have also .ad for consideration the Indiana statute.

Now, -e have examined the New York statute. It is differ-

ent from all other statutes, the Ohio statute and the Michigan

statute, t e Indiana statute, and the rest of them. And it

requires t at the thing be started out--with due respect to my

colleague, Mr. Medalie, here--backed by the opinion of those

who have e amined those statutes--that somehow the Government

has to smell it out before it starts an investigation.

The district attorney otherwise is going to have to wait

and get along without it, apparently, without any notice of

alibi.

I suppose one way he could do it would be if he would

just print a form and say to each defendant, "Now, if you are

going to prove an alibi you will have to tell me about it."

Otherwise the United States attorney or state's attorney will

think there is likely to be an alibi and he will inquire

about it.

I thiak that is the only reason why New York is the only

state which has adopted the statute, and I think perhaps that

is the reason why the New York statute is a failure.

Mr. Medalie. I did not say it was a failure. You have

a first-class district attorney's office that has established

its competence, and it finds that the use of an alibi statute

does not work.

That does not mean that this one is effective because of
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its procedure.

Mr. Robinson. I am saying this as to Mr. Dean's sugges-

tion there about studying the New York statute, the Style

Committee have considered the statute. We have exhausted the

possibilities, and to move a thing of that kind is simply to

move a reeonsideration of something that has been dropped by

us.

Mr. Dean. In the first place, I don't think that we have

exhausted anything because the New York statute has never been

in a drafl for our study.

Mr. Robinson. Yes, ,it was.

Mr. Dean. Oh, then I missed it.

Mr. ý[edalie. The New York statute was proposed in the

last afteinoon of the meeting of our subcommittee.

Mr. lean. And the draft was to be based principally on

that.

Mr. Pedalie. Yes.

Mr. Fobinson. The New York statute was distributed.

Mr. Dean. We didn't have it here.

6 Mr. Bobinson. I think you did in your first draft or

second draft. I can take time to look it up.

Mr. Seth. It is in the third draft, Rule 51 (e), based

*on the New York Code.

Mr. ean. Well, I did not recall that we had turned down

the New York procedure or really considered it.

Mr. Holtzoff. We considered it but reached no conclusion

on the statute if my recollection serves me right.

Mr. Medalie. You are right.

Mr. Dean. I think in your alibi situation it is not a
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question of the Government smelling out an alibi or not smell-

ing it out and playing safe by distributing advance copies of

the request. I think if the Government has got a case and has

plenty of witnesses who know just where the fellow was, that is,

has three or four cops to testify, it is not going to worry

about an alibi.

Mr. Holtzoff. It is going to worry about a fake alibi,

because it is always used at the last day of the trial. It has

to prevent an alibi at a time when it is unable to meet it.

I recall that we had before us Mr. Alexander from one of

the Illinois districts, telling where they had to bring wit-

nesses by airplane across the country.

And sometimes the prosecution may not be fortunate enough

to locate witnesses of that type at a moment's notice.

So I do not see what harm there is to a defendant who is

not going to introduce a perjured alibi--how such a defendant,

if he is required to give notice in advance so the Government

will check the alibi--with an honest defendant the chances are

the United States attorney will nolle pros the case.

Under the New York rule it really deflates or reduces to

zero really the idea of alibi notice because it requires the

prosecution to start first by saying, "Well, we are going to

prove that the crime was committed at such and such a time.

Are you going to claim you were somewhere else?"

That practically invites an alibi.

Mr. Medalie. It is invited anyhow by the indictment or

information, isn't it?

Mr. Boltzoff. I can conceive of only one thing--

Mr. M1dalie. Unless you are assuming the Government does
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not mean what it says in the indictment when it fixes the time

and place.

Mr. H ltzoff. Well, I can see one advantage to the de-

fendant, b cause a poorly represented defendant may not be

aware of h s rights, but I think provision should be made in

the rule where that is the fact, that he shall suffer no con-

sequences.

Mr. Dean. Well, since our motion is not carried to adopt

the New York pattern, might it be well to proceed with this

draft and ee if we can switch it around so that the Government

must give xact notice of the time and place?

The C airman. Give us your suggestion.

Mr. Dean. That would be an amendment of line 32 by

striking oit the words "in the motion" and insert "the defend-

ant shall then specify".

The C airman. 32 or 31?

Mr. Dean. 32--"the defendant shall then specify", and go

on, using ine 33, and then knock out in line 34 "alleged in

the indictnent or information", and simply say "specified".

Because there you are speaking of a specification in the

notice froin the Government rather than the allegation placed

in the indictment or information.

0 The Chairman. Will you read it as it will be?

Mr. D an. "The defendant shall then specify as exactly

as possibl the place where he proposes to prove that he was

at the tim specified."

Mr. H ltzoff. Specified by the Government?

Mr. Dnan. Specified by indictment or information.

Mr. L ngsdorf. I did not hear what you said last.
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"Specified by the Government", I think will do it.

Mr. oltzoff. Then it may be we could omit the next sen-

tence, in the light of your amendment, on which I am in full

accord.

The Chairman. The long sentence beginning on 35?

Mr. Boltzoff. Yes.

Mr. Longsdorf. "Upon a hearing of the motion"--that line

35.

Mr. Boltzoff. I don't think you will need any further

sentence if Mr. Dean's amendment is adopted.

Mr. Dean. I don't think you will need the sentence.

Mr. Longsdorf. I would like to suggest that--

The Chairman. Wait just a minute, Mr. Longsdorf. I

think Mr. Dean has an amendment.

Mr. Longsdorf. I beg your pardon. I did not hear it.

7 Mr. Boltzoff. I think the rest of it is all right, is it

not, Mr. Dean?

Mr. Dean. The defendant does not exactly--yes, he does

too. I think probably it is.

Mr. Longsdorf. Well, Mr. Dean, don't you want to have
there

something in at the end of the first sentence about/having

been a compliance with the defendant's motion for specification?

Mr. Youngquist. Wouldn't it be better to say, "When the

Government has complied with the order the defendant shall"?

Mr. Lean. Yes, better.

Mr. N~dalie. Where is this?

Mr. Lean. Line 32.

Mr. Boltzoff. "When the Government has complied with such

order", you want to say.
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The Chairmn. "* * defendant shall".

Mr. [edalie. You are dealing with an order?

Mr. 1oltzoff. Yes.

Mr. Iongsdorf. "* * the defendant shall specify".

Mr. Eoltzoff. You don't need the word "then".

Mr. feth. What happens if the Government does not comply?

Mr. 1oltzoff. Then the defendant would not be required.

Mr. edalie. You are going to compel the defendant to do

certain th ings and if he does not do them he suffers certain,

disabilities, but the Government may go ahead and ignore the

request.

Mr. Longsdorf. I don't think it may, because the Govern-

ment--if the court requires the Government to speak, it must

speak or b in contempt, I would say.

Mr. Wechsler. Well, must the Government issue this order?

The Chairman. I think we,&are getting this in shape. I

will entertain a motion that this be referred to Mr. Dean as

drawn.

Mr. Holtzoff. I so move.

Mr. Seth. I second the motion.

The C airman. All those in favor say "Aye." Opposed, "No."

Motion carried.

The nbxt is Rule 20 (a).

These we had apparently well agreed upon, had we not?,-

Mr. H Itzofi. Yes, we had. And they were very carefully

studied by the Committee on Style.

The 0 irman. Would you like the Committee to be advised?

Mr. Hbltzoff. We think so. So far as this rule is con-

cerned, anway.
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Mr. S th. In 20 (c), if that is in order, should the

Government be permitted to use a deposition because a witness

is more than 100 miles away from the place of trial?

Mr. Holtzoff. No, it should not. We were going to

0strike that out. That crept in by error.

The C airman. May we stick to (a) for a minute?

Are there any questions on 20 (a)?

That is a long rule. It will take time to read it.

Mr. Longsdorf. I move the adoption of the Rule 20 (a).

Mr. Boltzoff. I second the motion.

The Chairman. Those in favor say "Aye." Opposed, "No."

Carried.

20 (b).

Mr. eth. 20 (b) does not seem to make provision for the

expenses cf the defendant not in custody.

Mr. Iongsdorf. How about expense of attorney for defend-

ant not iz custody?

Mr. Seth. That is my idea exactly.

Mr. Foltzoff. I think the last sentence covers it. I

know it was intended to.

Mr. Medalie. Pays the expenses, not fees.

Mr. oltzoff. I mean the sentence beginning on line 34.

I know the intention was to cover that item.

Mr. echsler. Well, suppose we say, "defendant and

defendant s attorney". The line will apply when the defendant

is in cus ody and not in custody.

Mr. [oltzoff. Yes.

Mr. eth. How about an attorney for the defendant in

custody, then?
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Mr. Medalie. That is what this includes.

Mr. Holtzoff. An attorney for the defendant in custody?

Mr. S th. Yes.

Mr. Boltzoff. That's right.

Mr. Wechsler. It should read, "shall pay in advance to a

defendant not in custody and to defendant's attorney".

Mr. Boltzoff. Yes.

Mr. Wechsler. Which will cover the attorney for the

defendant who is in custody and not in custody.

Mr. Seth. You would strike that out in line 35?

Mr. Wechsler. No; after that, instead of "his attorney"

say "and to the attorney for the defendant".

Mr. Longsdorf. You don't pay the expenses of the defend-

ant in custody because he would be taken there anyway?

Mr. Seth. That is right. It is a free ride.

The airman. That sentence might be a little clearer if

you would put defendant's attorney first, and "defendant not

in custody" second.

Mr. longsdorf. Yes. Yes, sir.

The Chairman. Are there any other suggestions on (b)?

If nct, all those in favor of (b) say "Aye."' Opposed,

"No "

Carried.

On (c) I believe there is a correction, is there not?

Mr. Robinson. Yes. On line 40., "100" is to be stricken

out and "r00" placed there.

Mr. Boltzoff. No. No distance at all.

Mr. Robinson. No distance. As in the civil rules?

Mr. Boltzoff. No. Criminal procedure runs across the
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country. We will strike out everything after the first four

words on line 40, That is, strike the rest of that line; and

strike out the first seven words on line 4!--or, six words, I

mean to say.

Mr. Nedalie. Which?

Mr. Boltzoff. "* * the witness is outside of the United

States".

Mr. Nedalie. What about the 100 miles, and, where dead?

Mr. Boltzoff. "* * * dead, or that the witness is outside

of the United States".

And strike out everything relating to "a greater distance

than 100 miles".

The Chairman. Are there any other questions on (c)?

Mr. Ioltzoff. I move its adoption.

The Chairman. Second?

Mr. Seth. I second it.

The Chairman. Those in favor say "Aye." Opposed, "No."

Carried.

We ncw come to (d). Unless there is objection that will

stand approved.

Mr. Iongsdorf. There might be some objection. "* * in

the mannei provided in civil cases." Civil cases of course

provide fcr taking of depositions on notice. May be it is not

necessary to more than call attention to that, and that is all

I intended to do. "The manner provided in civil cases." That

means the manner of taking.

Mr. Iean. One question on (c).

You night have a witness who was very much alive and

within 10C miles and still outside of the United States.
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Mr. loltzoff. We leave the words "outside of the United

States."

The Chairman. It reads, "or is out of the United States."

Mr. Wechsler. Mr. Chairman, I do not understand the pro-

vision beginning on line 46, "or, upon application and notice,

that such exceptional circumstances exist as to make it

desirable, in the interest of justice and with due regard to

the importance of presenting the testimony of witnesses orally

in open court, to allow the deposition to be used."

I have some question about that, particularly in view of

the broad use to which depositions may be put under (c),

although you will observe that under (a) the taking of depo-

sitions is limited to the case where the prospective witness

may be unable to attend, where it appears that he may be

unable to attend or prevented from attending.

That (c) contemplates a situation where that expectation

proves to be wrong, the witness who was not expected to be able

to attend does attend, and (c) goes so far as to allow the

deposition to be used as independent evidence testified to in

the deposition, even though the witness is there.

Mr. Holtzoff. That language was taken from the civil

rules.

Mr. Wechsler. I know it.

Mr. Holtzoff. That is the reason it is there.

Mr. Wechsler. I move it be stricken.

Mr. Holtzoff. I have no objection to striking it.

Mr. Longsdorf. Might there not be circumstances--I cannot

think of any at the moment--but might there not be circum-

stances in which the court would think it proper that
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depositions be used?

Mr. Dession. You cannot do that now, I think.

Mr. Holtzoff. That is from line 46 to line 49; is that

right, Professor?

Mr. Wechsler. Yes.

Mr. Medalie. Is there a motion to strike that?

The Chairman. Yes. All those in favor say "Aye."

Opposed, "No."

Carri d.

Now we are back to (d), which I believe has been approved.

Mr. Y ungquist. May I raise one question?

The Chairman. On (d)?

Mr. Youngquist. (b)--(c).

The Chairman. Yes.

Mr. Youngquist. Suppose a deposition has been taken and

the defendant, having caused it to be taken, has served a sub-

poena on the witness who gave the deposition. The witness

fails to appear in response to the subpoena.

Should the defendant not be obliged to use the deposition

notwithstanding?

Mr. Holtzoff. That is, because the party has been unable

to procure the attendance of the witness.

Mr. Y ungquist. Is that broad enough--well, perhaps it is.

All right.

The Chairman. All right, (d), gentlemen.

Mr. L ngsdorf. What was the change in that?

The Chairman. In (d)?

Mr. L ngsdorf. Yes.

The Chairman. I think there is no change so far.
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Mr. L ngsdorf. Well, I don't know what it means.

Mr. Holtzoff. It means that the machinery for taking depo-

sitions shll be the same as in civil cases.

Mr. Longsdorf. That does not mean you can take them on

oral interrogatories, of course.

Mr. Seasongood. We have a paragraph (f) which deals with

written interrogatories if the defendant is taking the depo-

sition.

Mr. L ngsdorf. All right. The deposition may be taken

as provided in civil cases.

The C airman. I think it needs clarification. We know

what it means.

Mr. Longsdorf. Might it be well to say, "In the taking

of depositions, the manner provided in civil cases shall be

followed"?

We doa't want to give the idea that you can take them on

notice witaout order of the court.

The Caairman. Can you say, "Where a deposition has been

ordered," so it does not create that idea?

Mr. Longsdorf. Yes.

Mr. Medalie. Now may I ask another question: Lines 15 and

16, what do you mean by "the particular class or group to which

*he belongs"'?

Mr. Longsdorf. 15 and 16?

Mr. MNdalie. Of Rule 20.

Mr. Holtzoff. I think we had that up in the subcommittee.

Suppose you want to take a person whose name you do not

know but waom you can describe, for instance, the janitor of

a particul r building.
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Mr. M dalie. What about "the particular class or group

to which h belongs"?

Mr. H ltzoff. It applies. Suppose it is the crew of a

particular vessel, you don't know their names.

Mr. Youngquist. Or the officers of a corporation.

Mr. L ngsdorf. Mr. Chairman, you get into an awful mess--

well, he his to be identified, anyhow, doesn't he?

Mr. Holtzoff. Yes.

Mr. Longsdorf. Then why not strike out the "class or

group to which he belongs"?

Mr. Holtzoff. "* * * or, if the name is not known, a

description sufficient to identify him".

Strike out the rest?

Mr. Longsdorf. Is that in the civil rules?

Mr. Holtzoff. This is taken from the civil rule.

Mr. Medalie. You are going to have the deposition of

somebody ii that crew, you don't know who; is that what it

means?

Mr. Foltzoff. Yes.

9 Mr. vedalie. How can you take such a deposition?

The Chairman. It is very common in civil cases.

Mr. Medalie. A member of a crew, without knowing who he

is?

Mr. Longsdorf. They have to find him to take his depo-

sition, don't they? Then why don't they go find him?

Mr. Poltzoff. I have no objection to having those words

go out, "or the particular class or group to which he belongs".

Mr. Fedalie. I move to strike those words.

Mr. Waite. Seconded.
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The C airman. Moved and seconded that the words "or the

particular class or group to which he belongs" be stricken.

Those in favor say "Aye." Opposed, "No."

Carried.

What is your pleasure with (d) as amended? All those in

favor say "Aye." Opposed, "No."

Carried.

Go to (e).

Mr. Boltzoff. I move the adoption of (e).

Mr. dalie. Written interrogatories when--

Mr. Youngquist. You are on (e).

Mr. Tongsdorf. I move the adoption of (e).

Mr. Foltzoff. Seconded.

The hairman. Those in favor say "Aye." Opposed, "No."

Carried.

Now, what was your question?

Mr. INedalie. This says the deposition of defendant to be

taken on interrogatories.

Mr. Eoltzoff. The compensation rule prevents the taking

of interrcgatories--

Mr. longsdorf. I move the adoption of (f).

The Chairman. Does this rule give the defendant that

40 option? That should not be, should it?

Mr. 2oungquist. No.

Mr. Pedalie. The defendant--the court may direct--

Mr. Iongsdorf. If the defendant so moves.

Mr. 1-oltzoff. At the defendant's request.

Mr. .easongood. Why do you say the court should not have

the right-it is at the instance of the defendant. Maybe he
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would like to get out of jail for a while, but why shouldn't

the court ay, "It is enough for your purposes to take it on

oral inter ,ogatories"?

Mr. L ngsdorf. Oh, I think if he wants the benefit of

a written Examination that that is good.

Mr. H ltzoff. I was thinking of a situation where the

witness was at a different place and it was being used as an
1

excuse for a continuance.

Mr. Longsdorf. It is all. in the discretion of the court,

even if the defendant requests.

Mr. 1oltzoff. Suppose he does not request and the court

says, "We can send written interrogatories by air mail instead

of giving you a continuance"'?

0
Cinci

fls
Darw

4pm

0
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Cinci
Dao Mr. De sion. The difficulty is that this may be a ratherDarrow

4 p.m.
5/,9/42 stupid pers(n, so that he does not understand written interroga-

Advisory tories.

Committ. The Chairman. Written interrogatories are unsatisfactory

to the most intelligent witnesses, largely because you cannot

anticipate what the answers willbe.

Mr. Ho tzoff. I had in mind the possibility of this being

used as a means of dilatory tactics.

Mr. Medalie. I move to strike out the words "in its

discretion" in line 63.

Mr. Holtzoff. How is that amended, now?

The Chairman. "May at the defendant's request."

Mr. McLellan. May I ask whether this matter of taking

*depositions is at all discretionary with the court?

Mr. Holtzoff. Yes. Take the first sentence of the rule,

the word "m y."

Mr. Medalie. At present you can go up to Nova Bcotia to

take a deposition of the defendant, and he must give it to you.

Mr. Ho tzoff. At present it is discretionary.

Mr. Medalie. Is it?

Mr. Yo gquist. No.

Mr. Holtzoff. It is discretionary.

Mr. Medalie. It used to be on account of you that we

used to go 11l over the world to take depositions.

Mr. Seth. Line 5 says the court may.

Mr. Ho tzoff. In a criminal case, if the defendant wants

to take dep sitions,he makes application to the court. He

cannot take them on notice, as I understand it.

Mr. Medalie. That is right.
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Mr. Holtzoff. That makes it discretionary.

Mr. Medalie. No. The defendant finds he needs a material

witness or that he is necessary. The court has no right to

deny the mot ion.

Mr. Holtzoff. He has a right to deny it if he thinks it

is not made in good faith.

Mr. Medalie. Yes. That is different.

Mr. Mc ellan. I think this rule is good in that it leaves

it to the discretion of the court.

The Chairman. I suggest that we have about a five-minute

recess.

(A short recess was had, after which the following

occurred:)

0 The Chairman. Rule 21 (a).

Mr. Dession. Mr. Chairman, before we leave the last

section, the one on depositions, the one on written interroga-

tories, I g ther the civil rule referred to there is Rule 31,

which in general seems workable, but there are one or two things

in it that would not make too much sense.

It stafts off, "A party desiring to take the deposition of

a person upon written interrogatories shall serve upon every

other party with a notice stating the name and address of the

0 person, the name and descriptive title"--a lot of that is going

to be in th order which he has already obtained--the names of

the respect ve people to be interrogated, the addresses, and the

officer before whom it is to be done.

According to Rule 31, all this has to be done in a notice

that he ser es to the other party. It would not do any harm,

but--
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Mr. Hol zoff. Your order merely grants you permission to

take the dep sition of John Smith in Timbuktu before you serve

notice that you are going to take the deposition on such and

such a date n such and such a building before such and such a

0 person.

Mr. Des ion. But under the civil rules he would first serve

this to the other party. In criminal practice he first goes to

the court an he gives him the order. Maybe he gives notice

before that, maybe not.

Mr. Holtzoff. I think it will work in criminal procedure.

Mr. Dession. I think it can be made to work.

The Cham rman. Do you suggest that we evolve our own, in

preference t: this suggestion?

0 Mr. Dession. I think it would sound better.

Mr. Mc ellan. Would it be better to change the word

"taken" in line 62 to the word "ordered"?

The C irman. In line 62, substitute "ordered" for "taken"

in Rule 20.

If there is no objection, that will stand.

Coming back to Mr. Desslon's suggestion, do you think

there is enough to be gained by evolving our own rule to make it

worth while, rather than refer it back--

Mr. De sion. There is stylistic point I mentioned.

Let me see if the matter of the time limits is workable

with an ordinary defendant:

"Vithin ten days thereafter a party so served may

serve cross-interrogatories upon the party to take the

deposition. Within five days thereafter the latter may

serve redirect interrogatories upon a party who is
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served cross-interrogatories. Within three days after

being erved with redirect interrogatories, a party may

serve recross interrogatories."

That i the civil set-up.

Mr. Wa te. What are you reading that from?

Mr. Dession. This is the civil rule which we have just

incorporated in our set-up.

Mr. Ho tzoff. I do not see why that set-up would not be

applicable to written interrogatories and depositions in

criminal ca es. There should be no difference.

Mr. Defision. My question is whether you like the time

limit. If you do, it is applicable.

The Ch airman. Five days is standard.

Mr. Holtzoff. Yes, and it can be extendedby the judge if

it is too short.

Mr. Youngquist. The cross interrogatories are served after

ten days. Then the defendant serves redirect after five days.

Isn't that it?

Mr. Dersion. That is it.

Mr. Ho tzoff. But the judge has discretion to grant longer

time if need be.

The Chairman. 21 (a). Is there any question on that?

Mr. Robinson. That is Civil Rule 40.

Mr. Medalie. That again raises the question of the

practice where the district attorney makes up his own calendar.

Mr. Holtzoff. In those districts where the United States

Attorney makes up his own calendar, if I thought that this rule

took that authority from the United States Attorney I would
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object to it very strenuously, but I thought that the rule was

2 so general hat it was not intended to work that change. If

you think i might be so construed--

Mr. Ro inson. In all our previous drafts we tried to have

. that in mind.

Mr. Medalie. You have two situations. One is in the

large districts, where you have more than one part of the court

operating a a time and a particular part of the court given

over exclus vely to criminal business. The other is where one

part of the court or one term of the court operates for all

business. his would seem to be applicable to the court operat-

ing for all business in one term in one part of the court.

Mr. McLellan. Would there be any harm in changing the word

"shall" to "may," so that it reads:

" he district courts may by rule or otherwise provide

for pl cing criminal proceedings upon appropriate calendars,"

so as to le ve it up to the large districts to permit the

general practice that is now in vogue to be continued?

Mr. Ho tzoff. I would like to see that change. If there

is any doubt about the construction of this rule, I would like

to make cer ain--

The C irman. That would meet your objection?

Mr. Medalie. What is that?

Mr. Mclellan. "May by rule."

Mr. Medalie. You have added nothing.

Mr. Seasongood. What is the sense of the first sentence?

Why do you need that?

Mr. Mc ellan. Except that you have something below that

is des irable.
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Mr. Sessongood. You can leave that in, but the first

sentence is something he has a right to do.

Mr. Mc ellan. All it does is that it calls the matter to

the judge's attention. Some of the district attorneys think

that they have a legal right to decide what they will try and

get up theiz own calendars. This gives the court the power to

do the contrary, but does not require him to do it.

Mr. Sessongood. How can there be any question that the

court has a right to assign the order of business?

Mr. McLellan. I do not think there is any question about

it, but I think that would be a good thing for some district

attorneys to read.

Mr. Burns. Isn't it true, Judge, that in case of a

conflict the district attorney may announce that he has no more

cases to present at this session and the judge can do nothing

about it?

Mr. Mc ellan. I am not willing to say that that is so. I

am not at a l sure that he may not say to the district attorney,

"But there s the case of United States against X that ought to

be disposed of.

I had an experience like that once, where I was for the

defendant, and the United States Attorney said he would not try

it until so and so, and I said, "I do not see why you should not

try it next week." The judge said, "I don't, either."

Mr. Buins. But thatis the power of the judge to dismiss

the case. If you look at it as a judge in a two-party contro-

versy, if the district attorney does not desire to bring it

forward I dc not think the judge has the power to bring it

forward.
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Mr. McLellan. There is a little difference of opinion on

that.

The Chairman. In my district, in the last two weeks, a

judge said to a district attorney, when there was a breakdown

of the caleý dar, that there might be worse district attorneys

than there was there, but he had not been able to find out, from

investigation here at Washington, where that was. Next week

he had a ca tendar of fifty cases ready for trial.

Mr. Holtzoff. About a year ago a Federal Judge in Chicago

who was holding criminal court sent for all the prisoners who

had been in jail for a certain time and said to the United

States Atto03ney, "You will try a case today or I will discharge

the prisoneS 5," and he discharged a half dozen prisoners.

0 We thought thatwas drastic. He should have given the

United States Attorney some leeway and some notice, but I do not

think he was lacking in power to do it.

Mr. McIellan. Anyway, what is the harm in saying that the

district courts may by rule or otherwise provide for a calendar?

If they have not the power, ought not they to have it?

The Chairman. The next sentence troubles me more. Suppose

you have s gle judge districts and you have a large number of

criminal trials. Does that mean you are going to go term after

* term without trying the civil cases?

Mr. Holtzoff. There is a principle now that all judges

follow in single judge districts. They put the criminal cases

at the head of the list. It actually does not work any trouble.

Mr. Yo gquist. I thought we had the words "as far as

practicable" at the end of that.

Mr. Holtzoff. I thought we did.
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Mr. Mc ellan. "Shall as far as practicable."

Mr. Holtzoff. Now that you mention that, it recalls it

to my mind.

Mr. Robinson. I do not know how that got out, if it did.

Mr. Yoimgquist. At the end of the second sentence.

The Ch irman. After the word "shall" insert the words "as

far as practicable."

If the e is no objection, those changes in the first and

second sentences will be regarded as accepted.

All those in favor of (a) as amended say "Aye"--

Mr. Yoimgquist. "May by rule or otherwise"?

The C3irman. That is right.

Mr. Seth. Why not leave out "rule or otherwise"? Why not

say "may provide"?

Mr. Mc Jellan. I think that is better.

Mr. Medalie. The calendar is either a general calendar

or a special calendar for criminal cases, is it not?

The Cl irman. Yes.

Mr. Medalie. What is provided for?

The CAirman. It is a mild declaration of the court's

right to be the boss of the institution.

Mr. Mc ellan. It might prove helpful at times.

I move that it be adopted as modified, if it has not been

done.

The Chairman. All those in favor say "Aye." Opposed, "No."

The motion is carried.

(b).

Mr. Robinson. Mr. Youngquist, don't you have a suggestion

by which some words can be saved?
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Mr. Youngquist. Is that a general question or a specific

one?

Mr. Robinson. A specific one. I believe you indicated to

me that you can drop a couple of lines there.

Mr. Youngquist. It is not of sufficient important to stop

for it.

Mr. Holtzoff. I move we adopted 21 (b).

Mr. Robinson. I second it.

The Chairman. All those in favor say "Aye." Opposed, "No."

The motion is carried.

Mr. Waite. I notice in the beginning of the books, under

"Notes," there is a note suggesting that the Advisory Committee

considerreccmmending that the Administrative Office seek from

the Judicial Conference an authorization along the following

lines.

That is a proposal that I made last time. It was a pro-

posal that %as in the new court act. My original proposal was

that the judge should require a report of the status of each

criminal case begun, and it was suggested that that was not wise,

in view of he activitiesof the Administrative Office.

I woul be perfectly satisfied--it seems to me it is a

wise thing--that we should ask the Administrative Office to plan

out some pr vision for a report of the status of various cases,

so that the judge may know what is being tried and what is not

being tried.

Mr. Ho tzoff. Why shouldn't you leave this to the

Administrat ve Office and to the Judicial Conference, which is a

sort of board of directors to which the Administrative Office is

responsible
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Mr. Waite. What did you ask?

Mr. Ho tzoff. Why shouldntt we leave this whole subject to

them? Why should we take any action?

Mr. Walte. You say why should we not leave it to them?

Mr. Ho tzoff. Yes, why should we not leave it to them,

instead of aking any action on it ourselves?

Mr. Wa te. I think it would be desirable to suggest to

them that we think it is wise. Now, they may not agree with us,

but there cannot be any objection, if that be our opinion, to

our express ng our opinion to them.

Mr. Yoingquist. I should hesitate to omit 21 (b). After

all, it is ertainly within the province of the court to see

that criminal cases that are pending in his court shall be

brought on or trial expeditiously.

Mr. Wa te. This is not a proposal to omit 21 (b). This is

a proposal o supplement 21 (b) by suggesting that the Admini-

strative Of ice ask the Judicial Conference for some procedure

by which the judge may know what the status of the case is, so

that he can insist on its being tried.

The C lirman. That is the note at the beginning of the

volume.

I wonder if we can hold that until we come to the notes?

0 Mr. Wa:Lte. I am perfectly willing to hold it.

Mr. Seasongood. In 21 (b) don't you have to give notice

to the judge before whom the case is pending? It seems to me a

pretty arbi rary thing to go in there and take it out of his

hands in ad ance of any notice to him.

Mr. Holtzoff. I think he has a right to do it, because

the senior circuit judge has certain administrative powers.
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Mr. Longsdorf. Mr. Chairman, I do not know how this 21

(b) may impinge on the activities of counsel. They might have

something to say about this.

The Ch irman. They would, but it could not conflict with

this.

Mr. Lo Lgsdorf. I do not think it would. They are not

supposed to interfere with district judges. Sometimes they get

their feelings hurt and think it has been done, but I do not

think it is true.

Mr. Seasongood. This is a very drastic provision. You go

right over the head of the judge before whom it is pending and

you provide notice to the United States Attorney and to the

defendant's attorney, but say nothing about the judge before

whom it is pending.

The C irman. Yes, but, as a matterof fact, Mr. Seasongood,

he will in Every case you can imagine consult with the district

judge.

Mr. Holtzoff. I move we adopt 21 (b).

Mr. Youngquist. We did.

The C irman. Yes, we did.

22 (a)

Mr. Mc ellan. Do you need to provide any rules for change

of venue?

Mr. Holtzoff. There is no such thing as a change in venue

under existing practice, and there never has been, so far as I

know, in the Federal courts. This is an innovation, and a rather

radical innovation, but I must confess that I think there is some

merit in it.

Mr. Dean. I think it is an important change. At the
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present time the only remedy that you have is to file an

affidavit of prejudice possibly against the judge and then to

get a new j dge for that same district. That is an awful job.

This is the only waypu can get a case into another district

O from a district where the community may be hostile.

Mr. Holtzoff. I must say that when the idea was first

broached some time ago I was rather appalled about it, but I

have thought about it since and I am inclined to think that it

has a good deal of justice to it, and I do not see how the

Government would be prejudiced.

Mr. Wa te. Do you mean that it cannot be done now?

Mr. De n. No.

Mr. Waite. I am all for it.

Mr. Dean. The big obstacle is the constitutional provision

which requires that the trialbe in the district where the

offense was committed, so this is apparently drawn on the

assumption that when the motion is made by the defendant that

constitutes a waiver of that right.

Mr. Ho tzoff. That constitutional guarantee is a privilege.

Mr. Waite. Our courts have even held that you can get a

change on the motion of the prosecution.

Mr. Seth. Our statute provides for it.

Mr. WaLte. 'So does ours, but the Constitution says it must

be in the c unty.

Mr. Holtzoff. I want to move to strike out the second

sentence,beginning on line 10.

Mr. Seasongood. I second the motion.

Mr. Medalie. Before you get to that question, may I take

up one ques ion?
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Beginn g on line 6, after the semicolon, "or if the

indictment or information shows that the offense charged was

committed more than one district, the court may on motion

transfer tho proceeding to any other district," et cetera. It

S does not state on what ground.

You have provided for prejudice. The other is convenience.

Mr. Longsdorf. It can only be done on defendant's motion.

Mr. Holtzoff. "The court may on motion."

Mr. Yol gquist. That construction is wrong.

Mr. Holtzoff. That ought to be "on defendant's motion."

Mr. Medalie. I am assuming that, but why shuuld the

defendant's motion be granted except on grounds we recognize?

Mr. Ho tzoff. In the interest of justice.

Mr. Medalie. What is that?

The Ch irman. I read the two clauses together; else why

are they in the same sentence?

Mr. Dean. I do not think you need the clause at all,

because the only event in which you want one transferred from

one distric to another is when you cannot get an impartial

trial in one district, regardless of the fact that it was

committed more than one district.

Mr. Mc ellan. Suppose all the available witnesses are in

* the other d strict and the other district has jurisdiction be-

cause the offense was committed there. Wouldn't that be

convenience

Mr. Medalie. Yes; the convenience of witnesses, the saving

of expenses.

Mr. Holtzoff. Do you want to enumerate all possibilities,

because you cannot exhaust them? You ought to have a general
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formula. Oherwise you will have a restricted enumeration.

Mr. Me alie. Do you want to say "in furtherance of

justice"?

Mr. Ho tzoff. Yes.

Mr. Longsdorf. If you are going to change the place of

trials for onvenience of witnesses and you restrict the right

to make a m tion on that ground to a defendant, it is not going

to work properly. The Government has already chosen the district

for purposes which it deems are right and correct. Now, are

you going to let the defendant move that it be transferred to

some other place because he thinks it should be?

Mr. Me alie. The judge decides. He says, "As I am inform-

ed, the prosecution has one hundred witnesses who live in

Madison, Wi consin."

Mr. Holtzoff. I think we can leave that to the judge's

discretion. I think it is a fact that he does do that where

there is a dontinuous offense, like mailing a letter, which may

involve a d strict many hundred miles away from home, because

that is whe3!e the letter was delivered.

The C irman. What was the suggestinn on this? Was there

any specific change recommended?

Mr. Ho tzoff. "In the interest of justice," in line 8.

0 Mr. Medalie. Say, "where required in the interest of

justice."

It wil read, "The court may on defendant's motion, where

required in the interest of justice."

Mr. Holtzoff. "If required."

Mr. Medalie. "If required in the interest of justice."

We won t put it on grounds of convenience.
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Mr. Yo ngquist. Wouldn't it be better to put it at the

end of the Eentence?

Mr. Medalie. Anywhere you want it, so long as some ground

is stated.

0 Mr. Ho tzoff. You have it too far away.

The C irman. Someone is going to make a motion addressed

to line 10. It seems to me that sentence must stay in if you

are going t transfer from one circuit to another, because there

is a very h gh degree of etiquette involved in that situation.

Mr. Holtzoff. The reason I was lanning to move to strike

out that sentence is this. Here is a judge who expects to pass

on a motion. Why should the senior circuit judge participate

in passing on that motion? That might disqualify him from

O hearing the appeal later on.

The Chairman. I do not think so. Why should that disquali-

fy him?

Mr. Holtzoff. If he has sat on a motion in a caae wouldn't

that disqualify him from hearing the appeal?

Mr. McLellan. Not on that kind of motion.

The Chairman. No. It has nothing to do with the merits.

I do not think cases any more than judges should be shunted

around from district to district.

Mr. Holtzoff. My objection is not very strong. I shall

not press it, Mr. Chairman.

The Chairman. Are there any other remarks?

Mr. Lo Lgsdorf. I would like to be heard on this. I

question the policy of making rules on this subject until we

know more a uut it, until we have information on how badly it

is needed and how often it is needed, and how frequently these
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conditions occur that call for this remedy. I think we are

stepping a It in the dark. This is the first appearance or

this to my mowledge, but I an afraid of this.

Mr. Ne alie. Mr. Chairman, I would like to point this out.

jProvisions for chana of venue in the state practice are rarely

invoked. TbOy may be invoked once or twice in the large juris-

dictions in the course of a yearperhaps not at all in the

course of a year; and yet occasion may arise where in the

interest of Justice it will arise in important cases. Though

used seldom the fact that there is a use for it is enough to

Justify the continuance of the statute.

Not requently I have been asked, not only by laymen but

by lawyers who do not have much to do with practice either in

lFederal cou ts or in criminal courts at allsOan't this Federal

case be trassferred to another district?*

They assume that it can, because the natural assumption is

that such a transfer or change of venue has been provided for.

It is really shocking that, in the sense of justice, there is no

provision made for it.

The C irman. And the cases where this arises are very

important ca sea.

Mr. Me alie. Yes. Now, for example, you may have a case

0 where the lcal prejudice is strong so that it includes the

Judge. Nevertheless, today you have no basis for doing anything

about it, but if you had this provision, then you could make

your motion, state your grounds, not having them seriously

icontested e3cept as a matter of form, and then if he den~d your

motion you mould have something on which to go up, and which

would not be a frivolous ground for a reversal.

_ __ -- H---
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Mr. Holtzoff. I want to say this: that I took the liberty

of talking to some of my associates in the Department of Justice,

and we informally, without dissent, all thought that this was a

desirable innovation, because we do recognize that sometimes an

injustice is done to defendants, unintentionally, to be sure,

but sometimes it is done or hardship caused,in view of the fact

that in manV instances the Government has a choice of venue

where the crime might have been committed in two or three

districts.

If an Injustice is done, like indicting a person in Alabama

who isa resident of Chicago and may have mailed a piece of

obscene literature to Alabama, and he is to be brought to Alabama

for trial, I can see that there are situations where justice

Omight be promoted by such a rule. It will all be within the

control of the court, of course, so that if there is any attempt

to abuse this provision, the courts will control it.

Mr. Youngquist. Are you referring to the Anti-Trust Division?

Mr. Holtzoff. I was not referring to the Anti-Trust

Division.

Mr. Mc ellan. I move the adoption of Rule 22 (a) as

modified.

Mr. Holtzoff. I second the motion.

0The Chairman. All those in favor say "Aye." Opposed, "No."

The motion is carried.

22 (b).

Mr. Dean. On 22(a), I think we ought to change the wording

in line 3 to conform to the wording in line 8, and say "defend-

ant's motion." That is just a minor change.

Mr. Holtzoff. In line 17 you can strike out, I1hink, the
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first five ords. You do not need the statement "under seal of

the court."

I move that we adopt 22 (b).

Mr. Yo gquist. (a) as it now reads is, "The court may on

0 defendant's motion" the same as down in line 8?

Mr. Ho tzoff. Yes.

The Chairman. All those in favor of 22 (b) say "Aye."

Opposed, "No." The motion is carried.

Mr. Wa te. I just want to ask a question, not to raise a

discussion. As it originally stood, it provided the trial

might be in any district in which the offense had been committed.

The court could move from one district to another. Do I under-

stand it has now been changed so that the court has no power to

move it fron one district to another except on defendant's

motion, even though it was committed in both districts and could

have been t ied in either district?

Mr. Yo ngquist. The Government chose its district, so it

has no compl int.

Mr. Medalie. Of course, that means that the tobacco cases

would have en moved from Lexington to somewhere in North

Carolina, where there was a large number of tobacco growers.

Mr. Holtzoff. Provided the judge would have granted the

motion. Do not overlook that proviso.

Mr. McLellan. Is the effect of 23 to take away from the

Attorney General or the United States Attorney the right to

nolle pros w thout stating his reason?

Mr. Holtzoff. It does, and I am dubious about that.

Mr. McL Illan. I am dubious, and I am dubious about whether

it brings about that result.
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Mr. Se songood. We had a considerable discussion on

whether you could dismiss without permission of the court. It

was resolved this way.

Mr. Mc ellan. That he can do it, but can he do it now in

the light of this rule, if we pass it, without stating his

reasons?

5 Mr. HoL tzoff. I am afraid if this rule is adopted in the

present for he cannot do it without stating his reasons.

Mr. Mc] ellan. It might be so construed.

Mr. HoLtzoff. I think so. Personally, I voted against

requiring him to state his reasons, and I am still of the same

opinion.

Mr. Mc ellan. I move that we strike Rule 23.

The Chairman. We all have now copies of Rule 23.

Mr. Ho .tzoff. The first paragraph is not changed. I am

wondering whether you want to restrict your motion to stating

the reasons thereof, because there should be some provision of

the rules that nolle pros would be entered.

Mr. McLellan. That would exist if you do not have any rule

about it.

Mr. Ho.tzoff. I presume so.

The Chirman. You think that the Attorney General or the

0 district attorney should have the right to dismiss without any

reasons being given?

Mr. McLellan. I do, although I am familiar with the view

to the contrary in statutes in some jurisdictions requiring the

reasons to le stated.

Mr. Robinson. Do they ever dismiss without giving reasons

now?



440
20

Mr. Mclellan. Ob., yes.

Mr. Holtzoff. That is the usual practice.

Mr. Rotinson. I will modify my question: Where there is

quite a bit of public interest. I am thinking of those cases

in Indianapolis where the Attorney General stated his reasons--

Mr. Holtzoff. It is done sometimes, but those are the

exceptional cases.

Mr. Rotinson. This apparently fo]ows the state practice

in many States.

Mr. Wa te. Is there any reason why the prosecuting

attorney or the United States Attorney should not file his

reasons for dismissal?

Mr. Lorgsdorf. There were reasons in the Southern District

* of California, that Mr. Holtzoff can state better than I can,

because he is familiar with it.

Mr. Holtzoff. That is a very good example.

Mr. Waite. That does not explain it to me.

Mr. Longsdorf. Mr. Holtzoff is more familiar with the

facts than I am. There were reasons of state why one should

be nolled and one should be prosecuted. The reasons of state

could not be disclosed in court and could not be made of public

record.

S Mr. Medalie. Do you remember what was stated in the nolle?

You did not draw the nolle?

Mr. Holtzoff. No, I did not.

Mr. Longsdorf. In the Ninth Circuit Conference last summer

it was taken up, and it was understood there that if the reasons

had been given they would not have been substantial ones that

motivated the action.
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The C irman. I am troubled as to why the Attorney General

not to mention many district attorneys, should nullify the work

of the grand jury without stating the reasons. I thought there

was a good deal of shedding of blood over that.

Mr. Ho tzoff. If you refer to the English practice, I

would like o refer to the fact that that power rested only in

the Attorne General.

The Ch irman. Without giving reasons?

Mr. Holtzoff. Without giving reasons.

Mr. Mc"Lellan. That has been the general practice until

recently in some States. By reason of local abuses, they passed

statutes.

Mr. Holtzoff. Wasn't that due to the fact that the local

*prosecutor ts generally an elected official?

Mr. Me alie. And constitutionally independent.

Mr. Holtzoff. And constitutionally independent, but as

United States Attorney, as the statute provides, he acts under

the supervision of the Attorney General.

Mr. Me alie. The President can remove him.

Mr. Mc ellan. Don't you think, Mr. Medalie, that it is

better that the old practice should continue of letting the

Attorney Ge eral dismiss?

Mr. Waite. I am satisfied that dismissal ought not to be

made without reason, and if there is a reason, I do not see

why in the world it should not be stated.

Mr. Mc ellan. Sometimes it is rather difficult to state

it.

Mr. Seasongood. This represents a compromise. When we

discussed it before there was a considerable number, including
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myself, who stated there should be no dismissal without the

consent of he court.

Mr. McL ellan. The trouble is the court does not know any-

thing about the case.

0 Mr. Seasongood. You make a showing to the court why you

want it dismissed, and the court says all right. That is the

practice in our court.

The pr secutor says, "I want to dismiss this case." The

Court says, "No. I have something to say about it. You go

ahead with the case."

Mr. Me alie. Generally speaking, throughout the country

in our Fede al cases there are practically no nolles without a

statement o" the reason,practice has developed.

0 Mr. Ho tzoff. That is not correct. That may have been so

so far as y u yourself as United States Attorney--

Mr. Me alie. I never nolled without giving the reason.

Mr. Ho tzoff. What happens is that a nolle is filed. For

example, a nited States Attorney filed a nolle in the Davis

case. I do not think he stated the reasons.

Mr. Yoingquist. It was in the newspapers.

The Chairman. What is the Department of Justice going to

say about giving this power to the district attorney?

Mr. Ho tzoff. The district attorney has power today. Of

course, administratively we are requiring the district attorney

to get power from the Attorney General--

Mr. Medalie. Our district excepted.

Mr. Holtzoff. There are two exceptions, the Southern

District of New York and the District of Columbia.

The reason for the exception in the District of Columbia
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is that the have relatively minor cases that elsewhere would

be tried in the state courts.

I woul assume that if this rule were adopted, or any rule

were adopted, giving authority to the United States Attorney to

0 nolle pros, that would not deprive him of the administrative

provision or deprive the Department of Justice of the right to

control thiB.

Mr. Meftalie. Nobody ought to ask the Attorney General

personally bo give a reason.

Mr. Ho tzoff. That is right.

Mr. Melalie. And signed personally by the Attorney General

or the Soli itor General, "No reason is necessary." That will

take care or cases involving state or public reasons.

0 Mr. Ho tzoff. We do not want to have the order or nolle

pros itself signed in Washington in every case.

The Chairman. If you gentlemen who have had experience

with it are sure itis all right--Judge McLellan, Mr. Medalie,

Mr. Burns, Mr. Seth, and the others here--

Mr. Wa te. I think (b) takes care of that. If there are

reasons of state, then the court has power under (b) to order

it dismissef in the furtherance of justice. No reason needs to

be given.

Mr. Loagsdorf. It was not in the interest of state that

that Russian was nolled down in California.

Mr. Holtzoff. What happens is this: that practically in

every case the Attorney General would endorse the order and

would say, 'Reasons: Insufficient evidence to convict," or

something of that sort, because the usual reason why it is

nolle pross d--
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Mr. Medalie. Just a minute on that. I might be willing,

if I were United States Attorney, to nolle an indictment for

reasons of state, stated to me through the Attorney Generalts

Office, on a representation made by the State Department,

knowing that I had a perfectly good case; but I do not think

I would be willing to state that I had no case when I had a

case.

Mr. Holtzoff. I was not referring to that case and I was

not suggesting that you would, but I said in the average caee

when a nolle pros is entered, it is entered because the United

States Attorney finds he cannot make out a case. Either a

witness has died or, on subsequent investigation, same element

of the case falls down and he enters a nolle pros. That is

the reason for nolle prossing cases ordinarily when they are

nolle prossed. So the only statement of reasons you would

have would be that the United States Attorney has insufficient

proof.

Mr. Medalie. That would not be a reason; that would be a

conclusion.

Mr. Holtzoff. You would not expect him to write an essay?

Mr. Medalie. No. He states briefly that the case against

this man depended on witnesses so and so and so and so, who

0 claimed to have seen him in the vicinity of the bank. Two of

them cannot be found and the other one is dead.

The Chairman. I think we ought to understand the rule.

Mr. B sns. It seems to me that this is one of the largest

powers lodged in any single individual, although not quite as

great as the power of the President to pardon. It apparently

has worked out fairly well, but I take it that a district
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attorney wo ld follow the policy of stating itfor his own

protection, on the record, because nolles have been the subject

of political overturns and charges of corruption. Certainly

in Massachusetts corruption was the reason why the statutory

change was made, requiring a statement of the reason being

endorsed o the paper.

We ouE ht to look upon it as though we were dealing with

a code of conduct, and it is little enough to require of the

district attorney or the Attorney General to state, when he

exercises his extraordinary power, what are the factors that

motivated t--that is, so far as the merits are concerned.

I am little bit disturbed by the use of the term

"dismissal " Is that a word of art in Federal cases?

0 Mr. Hcltzoff. No. We use that as an English synonym for

"nolle pro ," in an effort to get away from Latin expressions.

The Chairman. We have been asked to keep away from

unnecessary Latin.

Mr. W ite. To bring the matter to a head, I move that

23 (a) be adopted.

Mr. Holtzoff. There is a motion by Judge McLellan.

Mr. Mc Lellan. I will withdraw that.

Mr. Youngquist. I second the motion.

Mr. Longsdorf. I think we ought to qualify that motion

to read t t the district attorney ought to be saved the

necessity of giving reasons.

The C airman. Do you want to move to strike that line

out, to raise that issue?

Mr. L ngsdorf. Since it is a custom to state the reason

in practically all cases, why not delete "with a statement of
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the reasons therefor"?

Mr.Holtzoff. I second the motion.

The Chairman. Let us get that issue disposed of.

Mr. Waite. This is a motion?

Mr. Longsdorf. This is a motion to amend.

Mr. Robinson. I do not think we can move on that without

considering (b). I think Mr. Waite stated that where there

are good reasons the court can consent. You might amend (b)

by striking out line 8.

Mr. Hcltzoff. I do not think the court has a right to

dismiss a case on general grounds. He can only dismiss on

well-recognized grounds, like want of prosecution, insuffi-

ciency of evidence, or something of that sort. Otherwise a

judge could dismiss a case because he objects to a particular

law.

Mr. Medalie. You mean you would like to strike out "in

the furtherance of justice" as being meaningless?

Mr. Hcltzoff. Yes, but I do not want to make that motion

yet, because we have not reached that paragraph.

Mr. Seasongood. I feel on this (a) that it is something

not only that should do justice, but that should have the

appearance of justice. I think it creates a very bad impres-

0sion on the ordinary person to have a solemn accusation which

has been m de just dismissed without ever knowing what the

reason was for it. I know of instances where the dismissal

has been very improper.

Mr. Holtzoff. You mean in the state courts?

Mr. 3 asongood. No, sir. I mean in the Federal courts,

where there have been election frauds and where there have
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been income tax from4*- and sombody got those oases dimissed.

That is a f sot.

mr, W to. in the Gl*aseri Ca.s., -too.

N,. Ist. UI 4 h jv m P*@ated for many yeam., ad I

.Rnot *va -of' any ease X't Aqv4d the disma3seal.of without

stooting te reascion'ori.

8r' Mr. sosgeod. it is *q04 paotice.

Mr. Yo uist. And -its well to state the reason for it

Mr. SOngood. Bec*e you:&-'•*a good prosecutor. It

should be ,

Mr. M i*. I recall one case when in the Interest of

Justice a Il.e was filed mthýut ea rason stated. .oae years

ago, wheni lo i ba vs tted,,States Attorney in our-

ostrict, b was not z'eadi•y *tbt a case, and very eminent

counsel ap Mared-for the defeni s, and the district judge,'

who laterI •a a very distingiihod",circuit JudVe--not mnaaain

-. hi.m--z4re I it for trial.' ae, and said, "You berdy

to-try you Pae on Nonay, "heupo•zi•n at Colonel Cathey s

directioln, te Ass istat a ni4niedtais"t; Atfto'iney nolled th *ase

without giv any reasons, then 'eIndicted, and in &se Course

of proper preparation., tried'azd convicted the defendants.

Mr. -Sessongood. You can have the statemext, 'with

reasons, ems t10 _court shall order that the same' shall not

be stated.,*

The sihma•. The question is fiIs t o•a Mr. Longsdorf's

notion to• 4lete the words *with a statement of the reasons

the*refore,i line 4.

All those in favor of that motion say *Aye." Opposed,

'NHO"
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The ayes please show hands. The noes. That motion is

defeated.

Now, t motion is to adopt (a) in its present form.

All those in favor say "Aye." Opposed, "No." It is

carried.

Now we oome to (b).

Mr. Mc ellan. Do you want in (a) to make it perfectly

explicit that the power to nolle pros is taken away from the

Attorney General unless he does it and accompanies it by his

reasons, or is that clear enough, anyway?

Mr. Youngquist. This is the only authority to dismiss.

This provides how he may dismiss.

The Cbairman. Do you think the Attorney General should

*have a different rule applied to him than to the district

attorney?

Mr. McLellan. No, I do not, but does this clearly enough

take away, because that is what you intend to do, the old

right to nolle pros a case?

Mr. Holtzoff. I am inclined to say I think it does.

Mr. McLellan. One more thing, and then I will stop. Is

there any eason for making a different rule in the case of an

indictment than in the case of an information?

Mr. Youngquist. There is, of course, a difference in

source. The indictment is found by the grand jury. The

information is found by the United States Attorney. But I do

perceive any reason on that ground for distinguishing between

the two. Each is of equal dignity.

The Chairman. He would make less mistakes than a grand

jury. He should.
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Mr. Mc ellan. All right.

The Chairman. What about (b)?

Mr. Hcltzoff. I move we strike out the last six words,

"or in the furtherance of justice."

Mr. Waite. I second it.

Mr. Hcltzoff. It is so general that I do not think any-

body knows what it means. If it means what it purports to mean,

that would confer a plenary power on the court which it does

not now possess and which I do not think it should have--

dismiss an indictment for whatever reasons he sees fit.

Mr. Rcbinson. Should we limit the power of a judge to

dismiss solely for want of prosecution?

Mr. Holtzoff. There are a lot of other grounds.

0Mr. Robinson. Why not strike out everything after

"informati n"?

The Chairman. Why do we have the words "any proceeding"?

Mr. H ltzoff. You do not dismiss a proceeding; you

dismiss an indictment.

Mr. Youngquist. Do we need (b)?

Mr. SBasongood. I do not see why you need it. (a) re-

lates to tie power of the prosecution to dismiss.

Mr. Robinson. I believe the request made by some

0 member of his committee was that if you do not recognize that

the court hs the power expressly, it might be assumed that the

rule means that only the United States Attorney can dismiss.

Mr. H ltzoff. The judge can set the case for trial, and

if the Uni ed States Attorney is not ready, he can dismiss or

direct a verdict.

I mov we strike out (b).

450

30



4 50

30

Mr. Mc ellan. You move we strike out (b)?

Mr. Buns. And then change the rule to read "dismissal

by the Attorney General or the United States Attorney."

Mr. Medalie. I do not understand that. If the district

0attorney is not ready and the defendant has been waiting around

and cannot get a trial and the judge wants to dismiss, that

dismissal mould arise from want of prosecution.

Mr. Ycungquist. I was going to suggest, if it be neces-

sary,and I am not at all sure it is, we should give the reason

for dismissal as want of prosecution.

Mr. Longsdorf. How are you going to insure a speedy

trial?

Mr. Youngquist. I think it is inherent in the court, be-

0 cause of the constitutional provision for a speedy trial. I

do not think we need (b) at all; but if it serves any purpose,

it should merely provide dismissal of the motion for want of

prosecutio

Mr. B•Lms. The difficulty is that if you deal with the

court's polrer simply from the point of view of want of prosecu-

tion, it may be taken that you have stated by your silence that

there is no other power of dismissal residing in the court.

Mr. Youngquist. I move that (b) be stricken.

0Mr. Waite. I second the motion.

Mr. Medalie. There are other powers. There are motions

to quash.

Mr. Wlite. In view of what Mr. Robinson, says about the

fear that by giving certain power to the attorney to file we

9 may be thought to be taking it away from the court, I move

that we adopt as a substitute for (b) a section (b) to read
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as follows:

" othing in these rules shall be construed to limit

the power of the court to dismiss an indictment or

inform tion."

Then that power, whatever it is now, will continue, neither

limited nor increased.

Mr. Ho tzoff. I would rather see the whole paragraph go

out, because I cannot see the necessity for a provision of that

kind.

Mr. Wa te. Well, I do not see it, but in view of the fact

that some people do think that we might be deemed to have

limited the court's power, I think we had better play safe.

Mr. Bu s. Is it fair to say that where you have dealt

with the power of the United States Attorney to dismiss you

have dealt 'ith the power of the court to dismiss?

Mr. Wa te. No, but some people think so.

Mr. Holtzoff. It does not belong in this rule.

Mr. Yo ngquist. If we had said that a prosecution may be

dismissed by the Attorney General or the United States Attorney,

that might be exclusive of other means, but we merely provide

here that the United States Attorney or the Attorney General

* may file a dismissal.

Mr. Medalie. I do not think we have an inclusive set of

rules if we do not deal with the court's power to dismiss.

Mr. Hcltzoff. You mean for want of prosecution?

Mr. Me dalie. Yes. That is an old established code, is

it not?

Mr. Hc ltzoff. I thinkthat ought to go in a different

rule.
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Mr. Ne liie. It does notmatter. You can put them in two

separate ru0es if you want to.

Mr. Lo Wsdorf. That is under dismissals, and that compre-

hends all kinds.

The Ca irman. Well, we have a motion, gentlemen, to strike

(b). Is thtire anything further to be said?

Mr. Wa.te. Was my amendment seconded?

Mr. McLellan. Yes. I seconded it.

Mr. Waite. I move a substitute motion to strike--

The Cairman. May we have that repeated?

Mr. Waite. The substitute motion was to adopt (b), read-

ing: "Nothing in these rules shall be construed to limit the

power of the court to dismiss an indictment or Information."

Then VL atever that power is, we let it stand.

Mr. Ho: tzoff. That might be construed to be a source of

power. Thai is what bothers me.

Mr. You nquist. No; it could not be conabrued to be that.

The C irman. It creates nothing.

Mr. Younquist. It is simply a statement that whatever

power there is is limited.

Mr. Holtzoff. I think that is the correct construction,

but there is another construction.

0Mr. Yox nguist. I made my motion to strike the entire

rule because I think it is not necessary.

The C irman. You have heard Mr. Waite's substitute motion

All those in favor say "Aye." Opposed, "No."

All in favor show hands. Four. Opposed, eight. The

motion is lst.

Now the motion to strike (b): All those in favor of the
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motion to strike say "Aye." Opposed, "No." It is carried.

Rule 2 (a).

Mr. Ho tzoff. I move that it be adopted, Mr. Chairman.

The Chairman. It is moved and seconded. All those in

0favor say "Aye."

Mr. Longsdorf. We have been informed that the attorney

issues subp enas in some of the States, and that probably is

true, but as to one of the States it appears to be the law

that the cl rk hands out a package of blanks, already signed--

the signature is printed, of course--and the attorney sends

them out. They can be served. It cannot be said that he

issues them

Mr. Holtzoff. We discussed this at the last meeting of

0the full co mittee, and subsequently the language was revised

very carefu ly by the Committee on Style.

Mr. Se songood. Did we decide that the attorney could

issue the subpoenas?

Mr. Holtzoff. Yes.

Mr. Seasongood. Overwhelmingly?

Mr. Holtzoff. I do not recall whether it was overwhelm-

ingly.

10 Mr. Loagsdorf. Is there anything except the printed

0signature to give it dignity?

The C irman. The seal of the court.

Mr. Holtzoff. What happens in the States where they issue

subpoenas iB that law stationers print forms that the attorneys

buy, and tha subpoenas have all the dignity and solemnity that

is necessary.

Mr. L ngsdorf. I suppose it is all right.
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Mr. Yo ngquist. The vote on that proposition was nine to

seven.

Mr. Seasongood. I thought it was not overwhelming.

Who si s them?

Mr. Ho tzoff. The attorney signs them. There has been no

trouble with that in New York. I know New York has had that

practice fo a long time.

Mr. McL ellan. What do the civil rules provide about this?

Mr. Ho tzoff. The civil rules do not provide for the

issuance of the subpoena by the attorney.

Mr. Mc ellan. It is issued by the clerk?

Mr. Ho tzoff. It is issued by the clerk.

Mr. Mc ellan. I move that from (a) there be stricken, in

the fourth Line, the words "or by the attorney for one of the

parties."

Mr. Se songood. Seconded.

The Chairman. All those in favor of the motion say "Aye."

Opposed, "N ."

All those in favor raise their hands. Five. Opposed,

four. The motion is carried.

Mr. HoLtzoff. An attorney is an officer of the court.

The C irman. There is no harm done. Each district will

0do what has been done according to the state practice.

Mr. Seasong od can go back to Ohio, knowing that the subpoena

process in iis State is safe.

Mr. Se songood. I do not think it is of enough importance

to start a controversial issue. A lot of people to whom this

is totally unfamiliar will say, "How are Wou going to have

attorneys i sue subpoenas in Federal cases?"

455
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Mr. Medalie. Don't we issue subpoenas in civil cases?

Mr. Holtzoff. Not in the Federal courts. The civil rules

provide tha the clerks shall issue them.

Mr. Me alie. All I know is that when I have a trial my

witnesses a:e there. I do not know how they were brought there.

Mr. Seasongood. They will say, "Why should you have some-

thing special in the criminal rules that is not in the civil

rules?" T Lt is another reason for questioning it.

The CAirman. (a) has been adopted.

Now we got to (b).

Mr. Ho tzoff. I move that (b) be adopted.

Mr. Mc] ellan. I second the motion.

Mr. Medalie. Referring to line 11, with reference to the

motion to q Lash, I think the words "in any event at or before

the time specified in the subpoena for compliance therewith"

are an unnecessary restriction.

Mr. Seasongood. It may be very unjust, too. You might

have a forthwith subpoena.

Mr. HoLtzoff. It does not say before the time. It is at

or before the time.

Mr. Me alie. I know, but you may not be able to get half

started to Dxamine the list that is in the subpoena duces tecum.

Is The C lairman. General Motors Company subpoenaed me, on

five hours' notice, to produce all the books of practically

every indusbry in Linden. I could not possibly get my papers

in shape to get there. I got an associate to appear and tell

them that I could not do it. He said, "Tomorrow you come

before the listrict judge and I will tell you why." It would

have been truckloads of stuff.



4~56
36

Mr. Medalie. Then, the civil rule is a bad rule.

The Chairman. There is one case where I could not have

complied with it. Of course, the judge would have relaxed the

rule, but why should we have a rule that requires relaxation?

Mr. M4dalie. You postpone the time, and in the meantime

you move to quash.

Mr. H ltzoff. Yes. Of course, I do not think any harm

would be done by striking out that clause in lines 11 and 12.

Mr. Burns. I second the motion. Question.

The Chairman. From the word "and" in line 11 to the word

"therewith in line 12. All those in favor of the section as

thus amend d say "Aye." Opposed, "No." The motion is carried.

Are tlwre any questions on (c)?

If not, all those in favor of (c) say "Aye." Opposed,

"No." The motion is carried.

(d) ( ).

Mr. Seasongood. The United States does not have to tender

mileage under existing practice.

Mr. Holtzoff. It does not have to. It pays when the

witness shows up.

The Chairman. Are there any questions on (d) (1)?

If not, all those in favor say "Aye." Opposed, "No." The

motion is arried.

(d) (2). All those in favor of (d) (2) say "Aye."

Opposed, "N o." The motion is carried.

(e) (.). All those in favor of (e) (1) say "Aye." Opposed,

"No." The motion is carried.

Mr. Y ungquist. I have a question. What about subpoena

duces tecw? I suppose this covers it?



457

37

Mr. Medalie. Yes, it does.

The Chairman. And (e) (2).

Mr. Seasongood I suppose that means something, but not to

me. I suppose you ought to know what that means, but I do not.

The Chairman. It is a civil rule.

All those in favor of (e) (2) say "Aye." Opposed, "No."

The motion is carried.

(f). All those in favor of (f) say "Aye."

Mr. Longsdorf. What is the use of that? You do not need

to declare whatis a contempt of court.

Mr. H ltzoff. It is in the civil rules.

11 Mr. Youngquist. I think something has been omitted there.

At least, lay idea was that it should have been deemed a contempt

of the court out of which a subpoena issued.

Mr. R binson. That is the language of the civil rule

as you stated. I think it should be made to conform.

Mr. S asongood. Why do you say "may be deemed"? It is,

isn't it?

Mr. Robinson. That is the civil rule language.

Mr. Seasongood. I can't help that.

Mr. M Lellan. You summon the witness. He does not appear.

You go to the judge and you want the man adjudged in contempt.

If the judge finds that the witness was in a position to give

no materiaL testimony, he does not adjudge him in contempt.

Mr. D an. This says "without adequate excuse." If he is

without adaquate excuse--

Mr. Burns. And without adequate testimony.

Mr. Holtzoff. This is the civil rule, and it seems to

me it woulf be rather strange to have a different rule on the
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consequences of a witness' failure to appear in criminal cases.

Mr. McLellan. If you have "may" it is all right, but what

do you add to a contempt of court in order to get it up to the

civil rule.

0 Mr Y ungquist. My idea was that what we needed it for

was to say which court you would deem it to be in contempt of

in the case of a deposition, for instance. Therefore, I have

suggested hat there be added at the end of line 47 the words

"out of wh ch the subpoena issued." That is the civil rule.

Mr. Longsdorf. May I offer an amendment by suggesting

that the w rd "deemed" be altered to read "prosecuted as"? The

deeming is going to be done when the prosecution is conducted.

Mr. Hltzoff. I do not like the word "prosecuted" there.

0 Mr. L ngsdorf. I do not like the word "deemed."

Mr. MeLellan. Why depart from the civil rules?

Mr. O field. Isn't this a matter of substantive law

rather than procedural law?

Mr. H ltzoff. Why not have the same rule as the civil

rule?

Mr. Y ungquist. I move that there be added after the word

"court," in line 47, the words, "from which the subpoena

issued."

The C irman. Is that seconded?

Mr. H)ltzoff. I second it.

The C airman. All those in favor say "Aye." Opposed,

"No." The motion is carried.

All t ose in favor of (f) as amended say "Aye." Opposed,

"NAo. 
te

All those in favor show hands. Six. Opposed, four. The
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motion is carried.

Mr. D an. May I go back to something that bothers me a

little bit Mr. Chairman, on Rule 24 (b), lines 16, 17, and 18?

We provide that the court may order an inspection of the docu-

Sments prior to the time when they are to be produced in

response to the subpoena duces tecum and to determine the

admissibil ty in evidence of the documents.

I do ot think "admissibility" is the word, because I do

not see hoi the court can determine on their admissibility.

That would depend in many cases on what witness is on the

stand, and so forth.

I thilk what we need is "their relevancy to the cause or

to the case generally," if it means anything.

0 The C irman. Their relevancy as evidence?

12 Mr. Burns. Why not take away that power? After all, its

relevancy is going to be determined by how the trialdevelops.

It seems t me that this has to do with inspection rather than

passing on the relevancy.

Mr. Dean. It could only be relevant to the case generalW.

It could never be relevant to the particular issues. I know

we do not mean "admissibility."

Mr. McLellan. Can we say "relevant to the proceeding"?

Mr. B rns. Is there any procedure whereby relevancy is

determined in advance. I think it is quite proper to consider

the availa ility of documents to both sides. That is just a

question or mechanics, but to pass on legal questions in

advance of trial would seem to me to be a concept that does

not have aay basis on the needs of the defendant or the Govern-

ment.
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Mr. Yoangquist. What was sought to be done here was to

permit examination of the documents under subpoena before they

were offered in evidence and at the same time to safeguard

against fishing expeditions.

Mr. Bmrns. Yes, but this is really part of a pretrial

procedure.

Mr. Dean. It is only one part of it.

Mr. McLellan. What do you suggest going out?

Mr. Burns. I move that it be stricken so that it will

read, in line 17, "tand may permit the documents or portions

thereof to be inspected by the respective parties and their

attorneys."

Mr. Dean. Where did this come from, Mr. Reporter?

Mr. Hcltzoff. We had it in the Subcommittee on Style. One

of the members of the Subcommittee on Style suggested it and I

am sure--

Mr. Dean. I do not recall this question of admissibility.

Mr. Dession. I do not, either.

Mr. H ltzoff. Not the question of admissibility, but this

provision.

Mr. M dalie. We were certainly dealing with the idea of

getting relieved of the oppressive character of a subpoena, of

calling fo the production of several carloads of books, papers,

and records which the other side was going to keep in the

courthouse

Mr. D an. I remember the general problem of getting the

documents ad looking at them, but the determination of the

admissibil Lty is something new to me.

Mr. Y ungquist. The fact is we did not discuss that part
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of it, according to my recollection. I, and I think the rest

of us, assumed that there should be some safeguard against a

fishing ex edition, and therefore we had to fix some standard

that the ccurt could follow in fora.

Kr. DPssion. My I'ecolleclon is that was the feeling, but

we did not fix this standards becaus, this is not workable.

Kr. Xedalie. We have some kind of standard here when we

provide fo quashing or modifying it compliance is unreasonable

or oppress Ve.

The 0 irman. Judge Burgs, will you repeat your amnment?

Xr. Bu ms. Beginning lIne 17, "evidence *nd may upon

their prodh tion permit the documents or portions thereof to be

inspected by the respectiVe parties or their attorneys."

Mr. K dalle. "documents oW objects".

Mr. B ns. Yes. "such books, documents, or objects, or

such portions thereof."

The C irman. All those in-fovor say "Aye." Opposed,

"No." The motion is carried.

We have come to a new ch&pter, so I suggest that we

adjourn unsil 8 o'clock this eveging.,

(Thqrpupon, at 5:35 ot'clock p.m., a recess was had until

8 6' l.ock p.m.)
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maxson EVENING SESSION
ha

The proceedings were resumed at 8:10 o'clock p. m., at
Tues.

the eipiration of the recess.

The Chairman. All right, genblemen; I think we have a quoz •.

We tatrt with Rule 25.

Mr. R binson. Trial by jury.

The Cbairman. (a). Are there any questions?

Mr. Ofield. Does that include smint• offdnses? Are the e

not some oases

Mr. L, nsdorf, What are we on?

Mr. O0 field. 25 (a). Should not all cases be tried by jury

no matter how petty they are?

Mr. Hcltzoff. Well, in the District Courts, all the cases,

all criming1 oases, including all Federal cases. All criminal

cases.

Mr. Ungsdorf. There is an obscure statute down in Title 13

of the United States Code that provides for summary trial. I do

not think t is used very much, but if this is universal in its

application that will be wiped out. I do not think anybody will

ever disco er it.

Mr. Hdltzoff. I was not familiar with the statute providbg

for jury t ials.

Mr. nagsdorf. Very few people are, and I discovered it ox y

by accident;. Anyway, it is there.

Mr. Robinson. It is in the navigation offenses, Mr. Longs-

dorf?

Mr. Longsdorf. Yes, in the navigation section.

Mr. Y dungquist. Is it used?

Mr. Holtzoff. No, I do not think people know what its exis
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2 tence is.

Mr. Y ungquist. Why should you not repeal it?

Mr. L ngsdorf. I find two cases only reported under it.

Mr. Y ungquist. It might be well for the Reporter to make0
a note of that and show that it is repealed.

Mr. R binson. Repeal the statute?

Mr. Y ungquist. Do you want to make a note of its repeal?

The C airman. All those in favor of 25 (a) respond "Aye."

Opposed, "No." Carried.

Mr. L ngsdorf. Consent of the defendant?

Mr. Y ungquist. I suppose that the consent of the government

must be re uired before there may be a waiver of jury trial. I

am objecting to that.

0Mr. Robinson. You are against it.

Mr. L ngsdorf. Well, in that statute I spoke of the consent

of the government is given by Congress, and the defendant consents

by -- he loes not have to consent either, so that is all right.

Mr. Y ungquist. In view of the reversal here this afternoon

on another matter, I am just calling attention to it now.

The Chairman. 25 (b). That looks easy. All those in favor

say "Aye."

(There was a chorus of ayes; the motion was carried.)

The Chairman. 25 (c). All in favor say "Aye."

Mr. Longsdorf. Should not "may" be changed to "shall"?

Mr. M dalie. No.

Mr. H ltzoff. No. Oh, we do not want to make it compul-

sory.

Mr. Longsdorf. No, I think not, but I just asked.

The Chairman. I declare the rule adopted in toto.
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Mr. Seasongood. This was the subject of discussion, was it

not, and I suppose represents the prevailing opinion? My own

feeling was that the defendant ought to have the right to examine

the jurors himself.

Mr. Nedalie. This is so well established now in Federal

practice, we have all accepted it and seem to be able to live

under it. If we go across the street to the state court we do

the other thing.

Mr. longsdorf. I do not believe the district judges would

like to accept this if it was worded in the way that Mr. Season-

good intimates.

Mr.Seasongood. I think it is a serious deprivation not to

have the right to examine the jury, myself.

Mr. Nedalie. It really is not serious.

Mr. Iongsdorf. I do not think they will deny the privilege.

Mr. Nedalie. I do not think it is serious.

Mr. Holtzoff. I move the adoption of 25 (a).

Mr. Seasongood. Now wait. If you are going to adopt it,

it says "or the attorney for the government." "may permit the

defendant or his attorney or the attorney for the government

to conduct."

Mr. Nedalie. If you give it to the one, give it to the

other.

Mr. Seasongood. Say "or."

Mr. Iongsdorf. "or" to "and" in line 5-

Mr. Nedalie. Yes.

Mr. Youngquist. Yes, "and". In line 3?

Mr. Seasongood. Yes.
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The Chairman. And in line 5.

Mr. Medalie. Only in line 5.

The Chairman. Why not 3?

Mr. Modalie. Oh, that is right; it should be in line 2 and

in line 5-

The C airman. No. He said "or his attorney."

Mr. Holtzoff. "and the attorney."

The C airman. "and the attorney for the government"in line

5.

Mr. MNdalie. All right. I get it.

The C1 irman. All in favor of 26 (a) say 'Aye." Opposed,

"No." Car ied.

26 (b.

Mr. B uke. Does that represent any change, Mr. Chairman?

The Chairman. What? (a) or (b)?

Mr. Burke. (b).

Mr. H ltzoff. Yes, I think it does.

Mr. R binson. It does considerable. It raises the number

of preempt ry challenges in misdemeanors from three to six, for

one thing.

Mr. L ngsdorf. Do you want to reword line 10?

Mr. R binson. Wait a minute. Where is that change?

Mr. Madalie. No.

Mr. L ngsdorf. "each side." "each defendant"?

Mr. H ltzoff. No. "each side."

2 Mr. Longsdorf. "each side." All right.

Mr. Wechsler. Well, it reduces the number of preemptory

challenges does it not?

Mr. Holtzoff. No.
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5 Mr. We hsler. Where there are joint defendants?

Mr. Burke. In misdemeanor cases.

Mr. Robinson. No; there are just 5.

Mr. Wechsler. 5 to a defendant or 3 to a side?

SMr. Lcngsdorf. What does the next to the last sentence mean,

then?

Mr. S asongood. 3 to a side?

Mr. H ltzoff. I think that raises the number of preemptory

challenges, does it not?

Mr. Yo ungquist. From the present law or from the rule, you

me an?

Mr. Holtzoff. From the present law, does it not?

Mr. Longsdorf. What is the result of the fourth sentence

compared w th the first?

Mr. Dgan. 3-3 in misdemeanor.

Mr. Madalie. You mean in all cases except capital cases if

there is more than one defendant the defendants should b e jointly

entitled to 10 preemptory challenges and the government to 6?

Mr. Holtzoff. Yes.

Mr. ledalie. That is what we left out there. We gave it

all to the defendants and gave nothing extra to the government.

Mr. Iongsdorf. Suppose there were 3; they get 30, and in

a capital case only 20?

Mr. Medalie. No, no. "jointly entitled to 10."

Mr. Longsdorf. Oh, yes.

Mr. Medalie. I think you have to add at the end of line 16

that in t at case where the defendants jointly get 10 the govern-

ment gets 6.

Mr. Roltzoff. No, because that is covered by the second
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Mr. Yoangquist. That includes your misdemeanors too, Mr.

Longsdorf.

Mr. Lo gsdorf. Yes.

Mr. Youngquist. Where the government has only 3 I do not

think you need to make any omission, because the preceding sen-

tence will control the number of challenges to the government.

Mr. Longsdorf. Yes.

The Chairman. Why the peculiar change in phraseology in the

second sentence as distinguished from the first and third? In

the capital case each side has 20, and in the misdemeanor case

each side has 3, and when you come to felonies you say 6 to the

government and 6 to the defendant. I mean why did you change your

language, instead of saying there again "each side shall have"?

Just a matter of style.

Mr. Yo ngquist. Oh.

Mr. Robinson. I have changed that. I wonder if I might ask

you about it and see if this reads right, striking out "In a

capital case" and say, "If the offense charged is punishable by

death each side shall have 20 preemptory challenges." All right.

"On the trial of all other felonies the government shall have 6

preemptory challenges and the defendant 6."

The Ch irman. Well, why not "each side have 6"?

Mr. Yo ngquist. Yes.

Mr. Robinson. All right, "each side have 6".

Mr. Me alie. No, no.

Mr. Yo gquist. That is right.

Mr. Melalie. The idea is that if you have your one defen-

dant in a felony case he gets 6 challenges. If you have two or
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7 more defendxants then the challenges are joined, and they have

10.

The Chairman. That is covered later.

Mr. Robinson. That is later, yes.

4Mr. M Lellan. But is not 10 a great many challenges in a

misdemeanor case?

Mr. M dalie. This is a special provision they have made

on account of their anti-trust cases.

Mr. Y ungquist. Here is an inconsistency, though, and it

arises out of the fact that in the previous draft that we had

there were 6 preemptories in misdemeanors as well as in felonies

other than capital offenses. The giving of defendants jointly

10 preempt ry challenges in all cases not punishable by death

results in giving each defendant 5 challenges in a misdemeanor.

That is thD effect of it.

Mr. Dqan. If there are two?

Mr. Y ungquist. I mean if there are two of them, whereas

they would have the right only to 3 each if they were tried alone

or separat ly.

The Chairman. Can we agree on the substance of it and then

let the form get fixed up ]a ter?

Mr. Robinson. Yes, I have the form here.

The C irman. Let us not take time on it. 20 in capital

cases; is that agreeable?

Mr. R binson. That is right.

Mr. H •ltzoff. Yes.

The C hirman. Any consent?

Mr. Seasongood. I know it is just form, but why can you not

strike out "All challenges shall be tried by the court"? Who else
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8 could possibly try them?

Mr. Yc ungquist. Yes.

Mr. Hcltzoff. In some states they have triers to try them.

Mr. Ycungquist. They do in our states. The court appoints

0 three men as triers, and they try challenges to the individual

jurors.

Mr. Sdasongood. It is not in the civil rules.

Mr. Longsdorf. Is there any other state that clings to that,

Mr. Youngq ist?

Mr. Youngquist. I do not know.

Mr. M(Lellan. In Mr. Medalie's state I think the clerk does

it.

Mr. M dalie. What is that?

Mr. MdLellan. Is not the jury examined before the clerk

without tho judge present in your state?

Mr. M dalie. Oh, no. Well, that is in civil cases.

Mr. MeLellan. Yes.

Mr. Medalie. The judge says, "Examine your jury before

the clerk, but if you ihsisted that you did not want it that way

you could examine the jurors before the judge.

3 Mr. Longsdorf. No, but in Minnesota they appoint other

triers.

Mr. Dean. Do you ever have triers of fact except where

the challenge is for cause?

Mr. Youngquist. I beg your pardon?

Mr. Dean. Do you ever have triers of fact except where the

challenge s for cause, and does that not raise the question

whether it is appropriate here where we are speaking of preemptory

challenges
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9 Mr. Ycungquist. No, I do not think it should be here.

Mr. Dean. Yes, that would be my suggestion, that we take

it out here.

Mr. McLellan. I think so too.

Mr. Longsdorf. Yes, only the challenges for cause were

tried by triers.

Mr. McLellan. Yes, that is right.

Mr. Medalie. Yes, but the judge has to make a ruling on a

preemptory challenge.

Mr. Yc ungquist. No.

Mr. MNdalie. For instance, whether you have any left,

whether you challenge is preemptory or for cause.

Mr. Youngquist. That would not be a trial of the challenge,

Mr. MedaliE.

Mr. Medalie. That is right.

Mr. McLellan. I move we strike out the last sentence in (b).

Mr. Ycungquist. I second the motion.

Mr. D ai. I second it.

The Chirman. All those in favor say "Aye." Opposed, "No."

Carried.

Are there any other challenges in this section?

Mr. Hcltzoff. We have not agreed on the substance yet.

The Chairman. I understood it was 20 in capital cases, 6 in

felonies, in misdemeanors, and then for the defendants when

there are ore than one 6 in capital cases, 10 jointly.

Mr. Hcltzoff. That would not do in misdemeanor cases.

Mr. M dalie. No.

Mr. Hcltzoff. Because, suppose you have two defendants in

a misdemeanor case. If they are tried jointly they get 10 chal-
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10 lenges; if they are tried individually they get 3 each. There

is something wrong with that.

Mr. Medalie. Give them 6 in misdemeanors. Give the defense

having mor) than one defendant 6 in misdemeanors and 10 in

0felonies.
Mr. H ltzoff. TIat is all right.

Mr. Dean. That would be right.

Mr. Longsdorf. Yes, but some of those anti-trust cases that

we are talking about are misdemeanor cases with felony punish-

ments.

Mr. Medalie. No, not felony punishments; that increases the

number of their challenges from 3 to 6.

The Cliairman. All right. Are we all agreed on that, so we

*can have a motion?

Mr. M ;Lellan. I am not. I should like to strike out the

last sentemce remaining and not do anything with plurality of

defendants at all.

Mr. M dalie. That is not practicable.

Mr. H ltzoff. What is the present law?

Mr. MaLellan. Well, that is the present law.

Mr. Dean. That is the present law.

Mr. Youngquist. No. The present law is this: Where there

are several defendants the parties on each side -- I beg your

pardon. The present law is that they shall be deemed a single

party for the purpose of all challenges.

Mr. McLellan. That is the present law, and why should it

not be? 01 course I know about your anti-trust cases, but if

you make a special provision, a change in your law, a general

change to over those, you get plurality of defendants, each
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defendant etting more in a misdemeanor case than the others

would.

I mov to strike out that last sentence.

Mr. Youngquist. Well, we propose to limit the joint chal-

lenges in misdemeanor cases to 6, in any event, so they could not

possibly get more than if they were tried separately.

Mr. McLellan. Oh, you are going to change it from 3 to 6?

The C airman. Yes.

Mr. YCungquist. No. According to the law as it now stands

there woulý be an aggregate of 10 challenges in the felony cases

and an aggregate of 6 in the misdemeanor cases.

Mr. Longsdorf. And under the last sentence if there are 3

defendants or less they would get more than was their due.

Mr. Youngquist. Not now.

The C airman. No.

Mr. Ycungquist. Not with this change that we are talking

about.

Mr. Dean. They would get less.

Mr. Lcngsdorf. May I have the change again?

The Chairman. There are 3 when you are alone, and when you

are with more than one there are 6. If there are only two of

you you cannot get more than 7 apiece. If there are three you

are down tc 2, etc., so they have not gained anything.

Mr. Uongt•bOf- I suppose you would say in the last sentence,

"In all except capital cases if there are more than three

defendants "

Mr. R binson. That is too far.

Mr. Lvngad rf. Well, that would equalize that with the second

sentence.
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12 Mr. Robinson. What is the section here now at the present

moment?

Mr. Holtzoff. What are we agreeing on?

Mr* Youngquist. That change.

0Mr. Ho tzoff. 6 in misdemeanor cases for joint defendants,

10 in felonies.

The C •irman. That is right,

Mr. McLellan. I have to askk one thing: On the trial of a

misdemeanor each side shall be entitled to 3 preemptory challengba,

does that standt

The Ch irman. That Is right.

XrKc] allan. In all except capital cases -- which would in

elude misd meanos, • of course • --

Mr. Den.- That is' right.

Mr. McLellan. -- if there is more than one defendant the

defendants h& 1 be entitled to 10 preemptory challenges?

The Ch irman. 'We are limiting that, as I understand it, to

felony cases.

Mr. Melalie. 6 for misdemeanors.

Mr. Youngquist. No.

Mr. McLellan. To be rewritten.

Mr. Melalie. 6 for misdemeanors, 10 for felonies.

The Ch irman. IQ where there are joint defendants and 6 in

misdemeanor cases.

Mr. Do . Where there are joint defendants?

The Ch irman. Where there are joint defendants.

Mr. Yo-ngquist. That is right.

The Chtirman. All those in favor of that motion as thus

amplified, pay "Aye." Opposed, "No."
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Mr. Modalieo 6 in misdemeanors, 10 in felonies, where

there are more than one.

The Ciairman. We shall proceed. Alternate jurors.

Mr. L ngsdorf. Where there are multiple defendants.

Mr. Medalie. Yes, where there is more than one defendant.

Mr. Robinson. That is a small change of style, striking

out that " hall."

The C airman. Yes.

Mr. M•Lellan. You are holding an alternate juror until the

verdict is rendered?

Mr. Robinson. That is right.

Mr. McLellan. That is the California practice. I think

they ought to be discharged when the twelve men retire.

The C airman. We had a two months' trial in the City

Commissioners of Newark. After the jury had retired one of the

jurors dev loped an acute appendix and was taken to the hospital.

We had to do the whole job over again.

Mr. McLellan. Yes, but the deliberations of a jury are sup-

posed to bo joint, and if you add somebody after they have been

deliberating for a while you are treading on dangerous ground.

Mr. Longsdorf. The California court had that up on consti-

tutional questions.

Mr. McdLellan. And they let it by.

Mr.Lo gsdorf. More than twice, and there the conclusion was

that it wag the ultimate conclusion of the jury that constituted

the delibe ations, and hence there were only twelve there when

the verdic was rendered, and that the deliberations had up to

the time w en the sick juror retired were not a part of the

deliberations that entered into the verdict. That was the atti-
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tude of tho California courts when this precise constitutional

question wits raised.

Mr. McLellan. I know it.

Mr. L ngsdorf. That the deliberations were participated in

by twelve urors.

Mr. M Lellan. Well, if everybody likes it I will not change

it.

Mr. Yungquist. Attention should be called to the fact that

we provide that not more than four alternate jurors shall be

called. Tht is an increase over the number that was proposed at

the last meeting of the Advisory Committee.

Mr. Robinson. I move the adoption of the section.

The Chairman. Why was four agreed on?

Mr. Ybungquist. That was your suggestion, George.

Mr. Robinson. Your suggestion.

Mr. H•ltzoff. No;' I think it was Mr. Dean's suggestion.

Mr. Dean. No, it was not, but I went along with it. Whyi

limit it to two, in other words? The present statute says two.,

Mr. L~ngsdorf. Well, they are. not required to call four.

They might but they do not need to.

Mr. Dean. They may. What can you lose? The average judgo

would not call four unless the case were exceptionally long.

Mr. McALellan. I think that is all right.

The Chairman. Do you think it is all right to have four?

Mr. McLellan. Yes.

Mr. Robinson. Yes.

The Cl irman. All right. All those in favor of the section

say "Aye." Opposed, "No." Carried.

Mr. W ite. Mr. Chairman, before we drop this may we go back
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15 to (b)? I want just toraise this question. Line 13 says, "On

the trial f a misdemeanor each side shall be entitled to 3

preemptory challenges." Now, obviously that word "misdemeanor"

is one of distinctly uncertain connotation. There is the general

connotatior that a misdemeanor is an offense that is punished in

a minor wa . There is the statute that says that such and such

offense is a misdemeanor and punishable by up to five years in

the penitentiary. It seems to me we have got to be precise in

line 13, because I doubt if we mean that where a man can be

punished by five years imprisonment he is to have only 3 pre-

emptory ch llenges.

Mr. Hcltzoff. I think that is the present law.

Mr. Dean. That is the present law.

Mr. Hcltzoff. There is only one such offense --

Mr. Medalie. You have 6 in the group.

Mr. Hcltzoff. He ought to have 6 then.

Mr. Wechsler. Why would it not be better to change this to

use the formula that we have always used when this problem was

up, namely: "punishable by not more than a year of imprisonment,"

and abolish the phase of the existing law that distinguishes be-

tween felon es and misdemeanors?

Mr. Robinson. The federal statute, section 5hL, is quite

plain in definining felonies and misdemeanors.

Mr. Wechsler. You mean the general definition.

Mr. Robinson. That is right.

Mr. Medalie. But there are specific provisions.

Mr. Wechsler. But there are specific designations.

Mr. Waite. I notice that in other cases we changed from

"misdemeanor" to make it read "in cases where the penalty is so
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16 iand so and so and so."

Mr. H ltzoff. I agree with Mr. Waite that that would be

better.

di Mr. W ite. I suggest that this be left to the Reporter to

change accordingly.

The Chairman. Is there any objection?

Mr. LJngsdorf. Punishable by fine and imprisonment of lea

than one year.

Mr. Dean. If we do this we are going to take care of the

situation where it is labeled a misdemeanor in the statute and

yet a misd meanor under our definition would not be a felony.

Mr. Wechsler. Well, we are not going to define "mis-

demeanor."

Mr. H)ltzoff. There would be a change there also.

Mr. Dean. How are you going to define "felony"?

Mr. W chsler. More than a year.

Mr. Dean. Felony is more than a year. Oh, I see.

5 Mr. Y ungquist. You would not use either label, "felony"

or "misdem ganor.

Mr. R binson. That is the statutory definition.

Mr. Dean. Neither "felony" or "misdemeanor": you would us•

neither term?

Mr. Wachsler. Yes, that is right.

The Chairman. All right. We turn to Rule 27.

Mr. Waite. Mr. Chairman, before we come to that I want to

propose so ething that I do not think will get very far, and I

1 shall not argue it, but which I should at least like to have

proposed go into the record. We all know what a tremendous

amount of trouble the state courts are having with the taking o
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ings, and hat sort of thing. I wonder if anybody here saw that

movie, "Ro y Hart"?

Mr. Doan. I did.

Mr. Waite. It was one of the most delightfully ironic

presentations of a criminal procedure imaginable, and there they

had the reporters rushing up and taking pictures, and the judge

would hop Lp on the bench and stand up and pose in front of the

cameras and then go back and sit down, and they had a broad-

caster wor ing. And you know, of course, that the Chicago Bar

Association has worked for years and finally got the Chicago

judges to adopt a rule prohibiting that sort of thing. I am

perfectly well aware that we do not need any rule for the federal

0judges, but I think it would be a very good thing if we could pit

a rule in here as an example to the state courts: that we could

take the leadership and that the state courts will adopt it.

So at least for the sake of the record I should like to

propose an additional section -- it would be 26 (a) -- reading

essentiall5 as follows; I do not care about the language:

Conduct of Trial.

The taking of photographs in the court room or in

chambers while judicial proceedings are being held therein

shall not be permitted, nor shall any radio broadcasting of

such roceedings or parts thereof be permitted.

I move that such a section be included in the rules.

Mr. Yo quist. I think we have enough to do with the rules

governing federal courts, Mr. Waite.

Mr. Waite. Well, as I say, I did not expect to get anywhere

with it. I think it would be a very desirable and appropriate

L
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18 rule, but will not spend time arguing it.

The Cl airman. Has there ever been a case where the district

court has iolated the proprieties in this respect?

Mr. W ite. Not that I ever heard of.

0Mr. MeLellan. In 1932 when I went over there to the Federal

Building one of the judges came to me and said, "There is a man

here who w mts to take your picture in the court room, and I told

him it is al1 right."

I sai , "You can go and tell him something different. It

can't be done."

Up to that time whenever anybody wanted to take a picture

of a judge I think he took it. It has not been done since. But

now, such s the desire for having pictures taken that they say,

"Court is djourned," and then they all stand up and have their

pictures t ken, and I walk out before the camera man gets to me.

Mr. H ltzoff. But you would not want to have a rule on the

subject?

Mr. McLellan. I do not think it belongs in the rules.

Let the individual judge do as he is amind to, I think.

Mr. Wa ite. You do not really mean that you would be willing

to have a udge permit the taking of photographs during the pro-

ceedings, nd broadcasting from the court room?

Mr. M Lellan. I should be very sorry if he did it, but I

am not surE that I should want, if I had the power, to prohibit

him from d ing it.

Mr. Hcltzoff. It seems to me you might as well lave a rule

that there shall be no boisterous conduct in the court room. It

is not the sort of subject that should be treated of in rules of

procedure.
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19 Mr. Weite. That is not an analogy at all, because the

Chicago Baz Association worked for years to get that through,

6 aind yet there has always been the rule that there should be no

boisterous conduct in the Chicago courts.

Mr. Ycungquist. While I agree with your aim, I think it is

an admonition among all courts as they have been doing, but I do

not think t comes quite within the scope of our job here, be-

cause it i not known in the federal courts.

Mr. W ite. As I say, the Massachusetts courts set a good

example in that way, but I am not pressing it.

The Chairman. All right. Now we have this rule on evidence.

Mr. Rcbinson. I should like to hear from Mr. Youngquist. I

understand he has just talked about this matter with Mr. Morgan.

Mr. Ycungquist. This rule one vidence troubled the committee

up in New York a great deal and has been troubling me ever since.

As you know, the civil rules -- Rule 43, which appears at the

bottom of the page -- make admissible all evidence which may be

admitted under the statutes or in equity suits or under the

rules of evidence applied in courts of general jurisdiction of

the state in which the court is held, and they favor the rule

that is most liberal toward the admissibility of the evidence in

effect.

Under the conformity statute the trial of criminal cases in

federal courts is not governed by the rules of evidence in the

state in which the court sits, as I understand it.

Mr. McLellan. As of some century ago.

Mr. Ro inson. Yes.

Mr. We hsler. Subject to modification under the Funk case.

Mr. Yo ngquist. Yes, from time to time. There was proposed
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leaves it wide open to be governed by the principles of the

common law as interpreted and applied by the federal courts in

the light Df reason and experience. The trouble with that

0seemed to be that it just furnished no guide at all, either to

the court Dr to counsel in the preparation of his case, or on

the trial £f the case.

Mr. H ltzoff. It gives the federal courts a chance to

develop th ir own common law, does it not?

Mr. Y ungquist. Yes.

Mr. M Lellan. Which they are doing anyway.

Mr. Y ungquist. But in the meantime everybody would be in

a very di ficult situation over a long period of years, probably.

Last week I was at the American Law Institute in Philadelphia.

I tried to get there in time to listen to the discussion of

Professor Korgan's code of evidence, but I did not. However, I

got hold oC Professor Morgan the day afterward, the day I was

there, and talked the matter over with him. They had a somewhat

simpler pr blem in the civil rules because they already had some

body of rules relating to evidence in equity cases, and equity

cases are not under the conformity statute, and he recognized

that there were very serious difficulties.

Finally, in the course of the discussion one or the other of

us suggestad that, after all, evidence is evidence whether it is

in a criminal case or in a civil case; and, since the civil rule

has worked out pretty well -- Mr. Mitchell tells me so and Pro-

fessor Mor an tells me so -- there seemed to be no reason why

we could n t adopt, either by statement or by reference, the

civil rule with respect to the admissibility of evidence, and
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21 I made that proposal not as a motion yet, but I lay it on the

table for discussion.

Mr. Hc ltzoff. May I ask a question about that: If you

follow the civil rule what happens then to the federal rule ex-

cluding illegally obtained evidence in those states in which

the state courts admit that kind of evidence? Would you do away

with the f deral rule on that point?

Mr. Y ungquist. As I understand it, we have taken care of

that in ou rules here.

Mr. H ltzoff. How?

Mr. Ycungquist. By search warrants, searches and seizures.

Mr. Holt zoff. Oh, I see.

Mr. Ycungquist. We have taken care of that by a separate

0rule.

Mr. Hcltzoff. I see.

Mr. W ite. You would not have that problem anyhow, because

there it ie excluded under the theory that the federal constitu-

tion makes it inadmissible, and that being an interpretation of

the federal constitution they could not admit it simply because

some state court interprets its state constitution differently.

Mr. Hcltzoff. Yes, but --

Mr. M dalie (interposing). Let me read you something inter-

esting in the New York statute, code of criminal procedure, sec-

tion 392:

"ghe rules of evidence in civil cases are applicable also

to criminal cases except as otherwise provided in this code."

A good working rule.

Mr. Lcngsdorf. The same thing in California.

Mr. Hcltzoff. Well, I think that would do it, because our
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22 search warrant rule, as you know, takes care of that.

Mr. Medalie. "except as otherwise provided."

The Chairman. How much does that advance you in view of

the fact that the civil rules do not define "evidence"?

Mr. Wechsler. Mr.Chairman, they do. Civil Rule 43 does.

That is on the first page of Rule 27 in the old tentative rule.

Mr. L ngsdorf. Mr. Chairman, at an appropriate time I

should like to be heard in opposition to Mr. Youngquist's proposal

before a motion is made.

The Chairman. All right.

Mr. Ycungquist. Will you read me that language, Mr. Medalie?

Mr. Medalie (reading).

"The rules of evidence in civil cases are applicable also

to criminal cases except as otherwise provided in this code."

Of course you are dealing with the corpus delicti.

Mr. Wechsler. Mr. Medalie, may I point out one defect in

7 that proposal which seems to me clear? This is the Chairman's

point. If you had a code of civil evidence in the federal system

comparable to the set of rules whicla you have in the State of New

York, I think there would be something to be said for it, but you

have not gct it. What you have got is a general rule favoring

admissibility. So that your proposal would be practically the

same as the adoption of Civil Rule 43. It would mean that the

general rule favors admissibility unless in these rules some rule

of exclusion or incompetence were prescribed.

Now, I would bitterly oppose any general rule in these rules

in favor oi admissibility because it seems to me that the consid-

erations in civil proceedings which argue strongly in favor of a

system of lmost free proof -- which it seems to me is the under-
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free proof as youc an -- just do, not apply in criminal pro-

ceedings, where there is a constant struggle to reconcile those

limiting f' ctors making for exclusion -- protection of the defen-

dant -- with the general rational argument in favor of admissi-

bility. I think if we wanted to draft a code of evidence, which

we obviously cannot do, that we would have to go through the whole

field of evidence and decide when the general principle that all

relevant e idence should be admitted should yield to some special

rule of exclusion for the protection of defendants. We simply

cannot do hat, but the rules of evidence as a whole do do that

to a considerable extent in connection with the whole field of

criminal e idence.

If we leave the thing in something like the status of this

first proposed rule, we at least invite the court to make that

judgment in the light of traditional principles as the particular

occasion a ises. Similarly, if we adopted a rule of conformity

we would at least incorporate the state resolution of that issue,

that abidiLg issue in criminal cases; but if we revert to civil

rules or t a general rule favoring admissibility we are just

throwing that consideration out of the window.

Mr. MEdalie. I think not. May i answer that?

Mr. Ycungquist. I should like to say something on that.

Mr. Medalie. If you dontt mind.

The Chairman. Just a minute, gentlemen. One at a time.

Mr. Medalie. May I answer that?

I think, Mr. Wechsler, your argument overlooks a reality.

I have tri d a fair number of federal criminal cases in recert

years, and if anybody will tell me there are rules of evidence
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24 that are based on any other theory than, "We'll take the evidence

and see what it is," I should like to hear it. I know for all

practical purposes anything that can shed any light on a case is

normally received, and when received the doubt is resolved by

the circuit court of appeals in favor of its reception.

Mr. Wechsler. How about the confessions rule?

Mr. Medalie. That is a specific thing applicable to criminal

cases. I 'ill tell you what I have in mind, and I think that is

why the ci- il rule is good. It permits the federal courts to

develop by judicial decision a set of liberal rules of evidence,

the rule of exclusion operating only in cases of obvious injus-

tice. Now, there are so many things with respect to the admis-

sibility o evidence that relate to things that are supposedly

prejudicial, for instance, that you can fairly trust the courts

to make a udgment which could not be determined by any rules

that you c n draw up; and if you took the rules, let us say, in

the second circuit of New York or of Connecticut or Vermont you

would get variety of specific applications of rules and a

judgment a to their application, rather than any definite prin-

ciple s.

Now, f we said that the rules of evidence in civil cases

are applic ble also to criminal cases, in so far as they are ap-

plicable, ou would have all that you needed, and the rest would

be lcft to judge-made law, which is good enough law. When it

comes to the privileges involved in testimony -- lawyer and

8 client, doetor and patient, et cetera,-- there must be some

standard t at ought to be applicable to both the classes of

cases, and you cannot have one set of rules in civil cases and

another in criminal cases. When it comes to hearsay -- or what
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is commonly taken for hearsay -- and the exceptions to the hear-

say rule, or the so-called exceptions, there should be uniformity.

The number of cases where you have a specific rule applicable to

criminal cases really could be counted on the fingers of one

hand.

Mr. Wochsler. But the point of my disagreement with you is

this: Certainly one could take the confessions rule and the

accomplices rule and the conspiracy rule and a few other special

rules that are supposed to have primary applicability to criminal

cases, and we could formulate such rules. It seems to me that

under your formulation you would have to do that, because other-

wise --

Mr. MYdalie (interposing). You would not. You have federal

decisions 'hat are pretty well worked out.

Mr. Wochsler. No, but the trouble is this.

Mr. MV dalie. On confessions, for exaxple, or bargains with

the district attorney -- like the whiskey cases in 99 U.S. where

the district attorney made a bargain with the defendant, and

things of that sort -- all of those things have been decided by

judge-made law developed in the federal courts.

Yr. W chsler. Let us consider what your present judge-made

law is; I do not mean on the specific point, but Judge McLellan

pointed out here a while ago, except where statutes provide other-

wise the basic rule, as I understand it, is that the state law

governs, as of some earlier date, be it the date of admission of
other

the state to the Union or some/arbitrarily defined date. Except

under the Funk and the Wolf cases the situation given as of that

earlier date may be modified by the Supreme Court applying general

principles of common law envisaged in the light of reason and e x-
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perience. That is about as close as I can come to stating what

I understand the present general rule to be.

Mr. Medalie. Would you not want it that way?

Mr. Wnchsler. That is all it is, but if you really closely

analyze ex sting decisions, they vary depending upon the state

law and moreover depending upon the state law as of the time the

state was admitted, unless the court purports to exercise its

exceptiona power to modify under the Funk and the Wolf cases.

Now, hat is a tremendously abstruse standard that nobody

sees any m rnt in, but it is the standard in the light of which

you should read existing federal decisions on points of evidence.

I know the are not read that way, and I know that the courts do

not always proceed in the light of that underlying rule, but when

it gets to a close question it is articulated in those terms. I

think we ought to junk that because it is much too complex. It

is impossi le to follow.

Mr. Medalie. It is not complex; it is vague, because you

are leaving it all to the court, if you will, to say what is a

fair rule of evidence that will aid in the administration of jus-

tice, inst ad of adopting a rule. Now, the fact is that today

the rules £f evidence are not the rules of evidence that I

studied, e ther in the law school or that I thought I knew as a

young lawyor when I looked up all the cases.

The C lairman. Mr. Medalie, may I interrupt a minute? As

I gather, here is no report from the committee on style.

Mr. R binson. No, there is not.

Mr. Modalie. That is right.

The Chairman. We are starting out without any help from

that august group.
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Mr. Robinson. Yes.

The Chairman. We are back now on the same general problem

that confr nted the civil rules committee.

Mr. Aechsler. Mr. Chairman, if I may add one thing, I think

there is one other body of help that we ought to have that we

have not Eot: I think we ought to have a report on what the

existing statutory rules of federal evidence are. Now, there

are such statutory rules.

Mr. Boltzoff. Not very many.

Mr. 'ýechslor. Not very many, but there are such, and I do

not think that we are actually in a position to make anything

more than the most tentative determination of the general prin-

ciples heze until we know what is now in the existing statutes,

because those statutes, if they represent nothing else, represent

those situtions in which there has been a congressional policy

formulated on the general idea of conformity.

Mr. loltzoff. I think the principal federal evidence

statute is one that relates to the admissibility of documentary

evidence.

Mr. Medalie. That is a formulistic rule.

Mr. Dean. There are several.

Mr. Holtzoff. Formulistic regulations may indicate rights

of person . It is a statute passed about five or six years ago.

Mr. BKedalie. Well, we hardly want to change that.

9 Mr. Wechsler. It is a very important statute.

Mr. Holtzoff. There are only a half dozen statutes relating

to eviden e.

Mr. Robinson. Not over that; none of them very extensive.

Mr. Medalie. I favor leaving the rules of evidence in an
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Mr. Holtzoff. I do too.

Mr. Medalie. And that is because in the last few years --

that is, the last twenty years and certainly in the last ten,

and still ore in the last five or six -- the courts have begun

to deal with evidence in a more realistic way because they found

all this t addle about evidence has not gotten them anywhere.

They have rot found any more truth as a result of it, and they

are prepared to scrap their learning on it and deal with it as

they go along, to see how things work.

Mr. Hcltzoff. Are you going to make a motion to adopt it?

Mr. VEdalie. Yes, I was just going to move that Civil Rule

43 be adopted.

Mr. Oifield. I second the motion.

Mr. Hcltzoff. I second the motion.

Mr. Lcngsdorf. I ask to be heard before that is done, if

you please, Mr. Chairman.

Mr. McLellan. I hope that will not be done easily.

Mr. L ngsdorf. When the federal civil rule was adopted the

statutory provision of the Judiciary Act of 1789 made the local

law the ru e of decision in the federal courts, arn that has been

very much strengthened by the decision in the Erie Railroad case.

So there was a sound reason for following the local rules in some

instances, as laid down in Civil Rule 43.

In ot er words, the substance of the cause of action or de-

fense in a civil case more or less required certain proof accord-

ing to the laws of the state which provided the substance of the

cause of adtion. I think there was a sound reason for putting

that lang ge into Civil Rule 43. Now, there may have been, at
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any rate.

Now, 1here is no similar reason that underlies the federal

criminal lw, because the local laws in no sense or degree per-

vade the c iminal law of the United States. So that if we fol-

lowed the ocal rules of evidence pervaded in that manner by the

local laws we would have some unfit rules. I think for that

reason tha we ought not to make the local laws of evidence ap-

plicable in federal criminal proceedings except to the extent

that the courts might adopt them if they were proper and fitted

to the case.

It seems to me that this Principal Rule 70 of Tentative DrAft

3 leaves i open to the courts to do just that thing. I know it-

is vague, ut unless you have a code of evidence it necessarily

will be va ue, broad in terms.

I thi k the best thing we could do would be to adopt this

rule at the top of the page on which Rule 27 begins and let all

the rest of it go. Sometime perhaps we shel 1 have a perfected

code of evidence. We do not have it now. If we drag in the local

rules of egidence of the different states, as is done in Civil

Rule 43, we shall presently have a set of rules of evidence just

as reverse and confusing as the practice was under the old con-

formity act of 1872, and we tried for twenty-five years to get

rid of that.

Mr. Holtzoff. Mr. Chairman, in order to bring this rule up

for consideration I move as a substitute for Mr. Medalie's motio•i

the first paragraph under Rule 27, entitled "Principal Rule, Rule

70 of Tentative Draft 3."

Mr. McLellan. I second that motion.

Mr. Youngquist. As a substitute motion?
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Mr. Ycungquist. May I say a word, Mr. Chairman?

The Chairman. Mr. Youngquist.

Mr. Lcngsdorf. Will you please repeat that motion?

Mr. Ycungquist. It will be very short.

The Chairman. The motion made by Mr. Holtzoff is a substi-

tute for the pending motion. The pending motion is to adopt

Civil Rule 43. Mr. Holtzoff's substitute is to adopt Rule 70 of

Tentative iraft 3.

Mr. Lcngsdorf. I shall have something to say on that.

The C airman. Mr. Youngquist.

Mr. Ycungquist. I wanted to say only this: I think there is

no distinction -- save in the cases with respect to search and

seizure and entrapment and a few things like that that can be

taken care of by special rule -- between the evidence in civil

cases and the evidence in criminal cases. Both purposes have

just one end, that is, to ascertain the truth; and when you have

that end in mind there can be no distinction between the admis-

sibility of evidence in the civil cases on the one hand and

criminal cases on the other. Those special instances where

special pr tection is needed are supplied by what we already

10 have in thE first instance in our search and seizure rule. Fur-

thermore, ] think it would be most unfortunate, now that the

civil rules have been adopted and the criminal rules of proce-

dure are alout to be promulgated, if the federal courts should be

laboring under the burden of trying cases under two separate sets

of rules of evidence, when the one thing that they are seeking

in both classes of cases is the fact and the truth.

Mr. W chsler. I think there is one flaw in the position
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there, and that is that you never can go simply at the truth with-

out taking risks of making errors that may fall one way or the

other, and that really is the essence of my point. A wise judge

in making his decisions in a criminal case will, it seems to me,

make them With a view far more to protection of the defendant

than a wisE judge in a civil case having to make the same judg-

ments will favor avoiding risks to one side rather than to the

other. But it seems to me that we are in judicial administra-

tion, and If you just ask yourself when otherwise relevant evi-

dence should be excluded on the ground that it is unduly preju-

dicial and consider how you would make that judgment in a criminal

case and ir a civil case and how you might make it differently in

the two tyles of cases, I think that I shall have illustrated my

point.

Mr. Y ungquist. I think that the judge's attitude is not

going to be very much influenced by whichever rule we adopt.

He is goinE to receive it under circumstances that it will stand

up on appe l, or he is going to reject it. But I wonder how the

rule here roposed -- that is, the principles of common law inter-

preted and applied by federal courts in the light of reason and

experience -- is going to serve as a bar in any fashion to a judge

of the latter class that we speak of, who should be restrained,

perhaps, from receiving too much evidence in a criminal case.

14r. W chsler. I do not think this is ideal, but I do think

that the common-law principles of evidence constitute a fairly

fertile sy tem and by and large a fairly instructive system.

That, of ccurse, is a real question, but I do not think it is a

destructiv question because I have in mind, when I speak of the

common-law principle s of evidence, a tradition of two hundred
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years, the rational side of which is embodied in a treatise like

Duncants Treatise on Evidence, and the authoritative side of

which is embodied in a treatise like Wigmore's Treatise on Evi-

dence; and I think by and large, if you look at either of those

volumes, works, that there is material to work on there, and the

kind of material that will focus the chief attention on the real

interests t is his job to safeguard. I do not think it is ideal,

but if for ed to make a choice between it and the alternative

principle cf favoring admissibility and pointing toward free

proof, I have no doubt which choice I would make.

Mr. H ltzoff. I should like to see the federal courts have

an opportunity to develop in the course of years a unified body

of evidence. That is why I am intrigued by this first rule.

Mr. Ycungquist. That is a laudable object, but I think we

would be ir a terrible situation while that process is going on.

Mr. Hc ltzoff. I do not think it holds any terrors for us.

The C airman. Gentlemen, have we not canvassed the situa-

tion pretty fully? I mean there are two schools of thought, and

you cannot belong to both on the same subject.

Mr. Lcngsdorf. Mr. Chairman, may I have leave to give Mr.

Youngquist an illustration of where his theory would lead us to?

I think a little pragmatics will not hurt us. In California a

wife cannot testify in a criminal case against her husband;

either for or against him. That is in diametric conflict with

the Funk rule. Now, which are you going to follow if you adopt

Civil Rule 43?

Mr. Dession. Well, you will follow the equity rule in Cali-

fornia.

Mr. Holtzoff. I call for the question, Mr. Chairman.
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The Chairman. The question is on Mr. Holtzoff's substitute

motion to adopt Rule 70 of Tentative Draft 3. All those in favor

of that motion, substitute motion, --

Mr. Wechsler. What is the motion? To adopt Rule 70?

The Chairman. To adopt Rule 70 of Tentative Draft No. 3,

the one printed at the top of our page. All those in favor of

that motion say "Aye." Opposed, "No."

Let us have a show of hands.

Mr. Me dalie. I am changing my mind. I will go along with

those that fear that neither will be adopted.

The Chairman. Eight. Opposed? Three. Eight to three.

It is adopted.

Mr. Medalie. Of course, by voting for this I withdrew my

insistence on the other.

Mr. Hcltzoff. There are some verbal changes in it.

Mr. Medalie. I prefer to have one of these rather than some-

thing different.

The Chairman. Than nothing.

Mr. Holtzoff. Mr. Chairman, there are some verbal changes

in it that are needed, but I think they can be left up to the

subcommittee on style.

The Chairman. All right. Now does this take us into the

remaining parts of Civil Rule 43?

Mr. Holtzoff. No.

Mr. Medalie. No. That is out.

The Chairman. "Scope of Examination and Cross-Examination."

"Record" --

Mr. Holtzoff. I do not think we need that any more.

The Chairman. Professor Wigmore.
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Mr. Wechsler. That raises another point, now that this

good start has been made.

The C0airman. Abh, you are sneaking up on us with the second

motion.

Mr. We chsler. The next point is this: Rule 70 as it now

stands perietuates any existing federal statute. There are a

number of existing federal statutes which in turn send us back

to the stales for the governing rules, that would be perpetuate4

under this draft. I am not sure that this committee, seeing th se

rules, would want to be sent back to the state for the governing

rule. I tk ink, for example, that that is the rule on competenot

generally, is it not, that it is determined by state law?

Mr. D• ssion. It is, although abrogated by the recent caset--

for a while.

Mr. W4 chsler. And therefore I repew my proposal of earlier

that there be prepared a complete statement of existing statuto37

rules and 1hat it be considered with a view to determining how

many of those rules should be perpetuated in their present form

and how many of them, because they are treated separately now,

should be treated separately in the rules but in some different

way than tLe present statute.

The Chairman. How many should be recommended for repeal.

Mr. Wechsler. Yes.

Mr. Longsdorf. If that is a proposal for research and fur.

ther consideration, I should like to second the motion.

Mr. Youngquist. And further consideration?

Mr. ngsdorf. By this committee.

Mr. Holtzoff. We have already acted on this general rule.

Mr. Ingsdorf. I know, but Mr. Wechsler's proposal is a
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supplement to this rule.

Mr. Robinson. Mr. Longsdorf, you recall that while we were

making all this study of federal statutes on evidence I placed

in your hards and returned to you the address of Judge Wilbur

0 made in Ca if ornia.

Mr. Lcngsdorf. I recall, yes.

Mr. Rcbinson. Calling attention to points that have been

made here this evening, and I asked you at that time to select

the very type of thing that Mr. Wechsler is talking about.

Mr. Lcngsdorf. Yes.

Mr. Rcbinson. And I understood you to say that you did not

find any o portunity for such selection.

Mr. Lcngsdorf. Because Judge Wilbur's perplexities grew out

12 of the fact that not a single state within the ninth circuit was

admitted at the time that the Judiciary Act of 1789 was passed.

Mr. Robinson. Well, I do not know.

Mr. Lcngsdorf. And consequently they adopted common-law

rules of each state dated from the time that state was admitted,

and the di ersities of rule that grew out of that were simply

confusion.

Mr. Robinson. I am not trying to talk about Judge Wilbur,

but I am t ying to talk about your research study of federal

statutes or evidence and the opportunity for doing what Mr.

Wechsler has suggested, namely, picking on details which the

Congress -

Mr. L ngsdorf (interposing). Well, there were specific

rules.

Mr. Rcbinson. Just a second if you want me to state it.

Mr. Longsdorf. All right.
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Mr. Rcbinson. -- which Congress has passed special statutes

on with respect to evidence. To begin with you found those

statutes very fragmentary and very few, did you not?

Mr. Lc ngsdorf. Yes.

Mr. Robinson. And you were not able to find any federal

statutes or federal rules that could be used as a definite supple-

ment to Rule 7; is that not true?

Mr. Lcngsdorf. There were specific rules, but there were

no general rules that had a datum point capable of reduction to

Darrow generality of statement.
fls.

9:10pm

5/19
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Mr. Holtzoff. All that Mr. Wechsler wants is that a sum-
fls

Maxsn mary be ma(Le of all of the federal statutes dealing with the9:10pm

5/19/42 rules of evidence, and I think that is a very reasonable

request.

Mr. Robinson. Certainly, I am not disputing that, but I

am just saying the study has already been made. We can draw

together i a very short time the points Mr. Wechsler speaks of,

but I must suggest, in the light of Mr. Longsdorf t s research

study and the study of the research staff, that there is very

little of that kind.

Mr. H)ltzoff. Well, let us have the little that there is.

Mr. R)binson. Yes. I dontt suppose you want any--I have

to check i: up tonight.

Mr. L)ngsdorf. Question on Mr. Wechsler's motion.

The Caairman. The question was for the collection of

these rule to see what there is for scrapping.

Mr. W chsler. My point is that we should do something

about it.

Mr. L ngsdorf. I can state this, Civil Procedure Rule 44

contains, with respect to evidence or proof of public docu-

ments, a great number of those federal statutes.

In addition to that there has been enacted recently by

*Congress another rule providing for the kind of proof they

will admit for a composite document offered in evidence, like

books of account made up by many different entry men.

Now, that rule does not need any aid from this Committee,

and the aid that needs to be given to the other existing

statutes has already been provided in Civil Rule 44, which I

think is a good one.
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I don t know that we need carry that recent rule about

composite ocuments into this code.

I do hink, however, that it would be a fine idea to make

a note perhaps which would await those evidence statutes.

Mr. Holtzoff. I call for the question on Mr. Wechsler's

motion.

The C airman. You were arguing for Mr. Wechsler's motion?

Mr. Longsdorf. I am simply illustrating what the aim was.

The Chairman. All right. Those in favor say "Aye."

Opposed, "]No."

Carri d.

Mr. Me dalie. I wonder if we could consider for a moment

one possib e amendment of the old rule, and that is on line 5,

"except when a Federal statute" , add parenthetically "(except

a statute in conformity with state rules)".

That vill avoid much of our difficulty.

Mr. Y ungquist. I understood the search that was to be

made would incorporate that.

Mr. M dalie. No.

Mr. Holtzoff. There is an act of Congress which is inde-

pendent of state rules.

The Chairman. Can't we wait, gentlemen, until we have the

statutory material before us to talk about instead of guessing

about it?

Mr. Robinson. You can have it tomorrow.

Mr. L ngsdorf. That is good.

Mr. M dalie. That is good.

The Chairman. Rule 28.

Mr. Holtzoff. In the light of the action that we took in
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adopting R le 70, I think that Rule 28 (a) will have to go out.

Mr. Youngquist. 28?

Mr. H ltzoff. 28 (a).

Mr. Youngquist. All the rest of 27 goes out?

Mr. Holtzoff. Yes.

The Chairman. 28, paragraph (a).

Mr. Medalie. Let us deal with that when we get to it.

The Chairman. We are here. Rule 28, paragraph (a).

Mr. M dalie. Haven't you rule 27, paragraph (b)?

Mr. Robinson. It does necessarily follow that (b), (c),

(d), and ( ) should go out just because (a) does.

The Chairman. That was the question I asked.

Mr. R binson. I would like to have Mr. Youngquist's

*answer on that.

Mr. Longsdorf. I did not mean that Civil Rule 43 (b), (c),

(d), and ( ) should go out.

Mr. H ltzoff. I doubt where you would need that, because

2 that has become surplusage since the rule we have just adopted

is sort of a blanket rule.

Mr. Robinson. I beg your pardon. I have studied this

just as carefully as I could for a good many months. I may be

wrong, of ourse, but it seems to me what we have adopted com-

*pares only to 43 (a). Now, 43 (b), (c), and (d)--

Mr. Longsdorf. Mr. Chairman, the rules were aimed at (a).

The C lairman. Let us go back.

Mr. edalie. 27 (b). Is that right?

The Chairman. That is right.

Mr. M*Lellan. I move that Rule 43 (b) be not adopted.

Mr. Wechsler. Seconded.
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Mr. DEan. Can I inquire whether that is part of the civil

rules?

Mr. Rcbinson. Yes.

May wE have your reasons, Judge?

4Mr. McLellan. Because I think that 70 sufficiently covers

the situation.

Mr. Hcltzoff. Another point is, this relates to calling

an adverse party.

In a criminal case you do not call an adverse party, so

that paragraph would not be suitable.

The Chairman. You have heard the motion. All those in

favor say 'Aye." Opposed, "No."

Carried.

@ 43 (c)'

Mr. McLellan. I move that 43 (c) be not adopted.

Mr. M dalie. That is 27.

Mr. McLellan. 43. 43.

Mr. M dalie. We have it here as 27 (c).

Mr. Lcngsdorf. We had better make the record straight.

This is 43 (c) as it appears appended to 27.

The C airman. We all know we are talking about lines 23

to 33. Thl motion is to strike.

All those in favor say "Aye." Opposed, "No."

CarriEd.

Mr. Medalie. Isntt (d) the law?

Mr. Rcbinson. I move it be stricken.

Mr. Hcltzoff. Seconded.

The Chairman. It is moved and seconded that (d) be

stricken.
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Those n favor say "Aye." Opposed, "No."

Carrieft.

All those in favor of striking (e) say "Aye." Opposed,

"No.

Carried.

Now we are cutting out 43.

Mr. Holtzoff. I move to strike 28 (a) because that is

also getting at the general rules of evidence.

Mr. Robinson. 28 (a) is the American Law Institute Code

of Evidence, Tentative Draft 2, and it is based, I think to

some extent, on this Funk case that has been discussed.

Mr. Medalie. But we are not drawing up rules of evidence.

I move to strike it.

Mr. Lcngsdorf. I see no reason why we should not add this

as complementary.

Mr. McLellan. I would like to know what Mr. Wechsler

thinks about striking 28 (a).

Mr. Wechsler. I am sorry. I have been inattentive.

Mr. Hcltzoff. Wouldn't this rule about husband and wife,

physician and patient, and so on--it makes all of them qualified

witnesses.

Mr. M dalie. They are qualified as to some evidence. They

may be disqualified as to other things.

Mr. M Lellan. Delete that rule?

Mr. W chsler. I would be in favor of striking it.

Mr. McLellan. All right.

The CILairman. Is there a motion.

Mr. Madalie. I move to strike.

Mr. Wechsler. Seconded.
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The Chairman. All those in favor of the motion say "Aye."

Opposed, "No."

Carried.

Mr. Medalie. The same motion as to (b).

Mr. H ltzoff. I second the motion.

Mr. Robinson. (b) and (c) may go out like the rest of them,

but it is based on a letter to Chairman Vanderbilt by Judge

Van Buren Perry in which he suggests we consider it as to how

they shall administer the oath.

Mr. Ycungquist. He has that right, anyway, doesn't he?

Mr. Hcltzoff. I move we leave it to the district judge.

Mr. Medalie. Seconded.

The Chairman. All those in favor of striking (b) say

"Aye." Opposed, "No."

Carried.

Mr. Rcbinson. Now, Rule 43 (d) is based on the American

Law Institute Code of Evidence which has been endorsed by the

American Law Institute.

I suppose that is based on state law.

Mr. Lcngsdorf. Have we passed (c)?

The Chairman. Yes.

Mr. Rcbinson. The section is considered desirable as a

means of aiding the court, and in preparing in advance of trial.

In this way such preparation may be done with less sur-

prise and Tith less partisanship on the part of witnesses.

Mr. Medalie. How does that get into the civil rules.

Mr. Rcbinson. It is not the civil rules. That is the

American Lew Institute. It is just now being considered at

Philadelph a this past week.
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Mr. Longsdorf. I don't see anything in that pertinent to

the power of the court to limit the number of experts who may

be called.

The Chairman. That is covered in pre-trial practice.

Mr. L ngsdorf. Suppose it was not covered in pre-trial

and the judge gets tired of the parade.

The Chairman. I don't think we ought to try to cover that

rule.

Mr. Robinson. That is one way he can stop it. The judge

may appoin one or more expert witnesses of his own selection.

Mr. M dalie. How often do you have expert witnesses in

criminal cases in federal court?

Mr. Holtzoff. You very often have ballistics and hand-

writing experts, F.B.I. experts from their laboratory fre-

quently te tify in criminal cases.

Mr. McLellan. Handwriting.

Mr. M dalie. Handwriting, yes.

Mr. Waite. Insanity cases.

Mr. M dalie. Insanity rarely.

Mr. Wýite. I will quote you, Mr. Medalie, it might come

up very ra ely indeed, but when it does come up it is important.

Mr. Medalie. This is no great calamity. An expert witness

is no cala ity.

Mr. Waite. But the right to call even partisan witnesses

is extreme y important.

Mr. Medalie. The trial might take a little longer and be

a little m re grotesque.

Mr. Waite. This goes further than that. It allows the

court to call the witnesses himself.
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Mr. R binson. It provides that parties on each side may

agree and recommend such expert to the court.

Mr. McLellan. Who is going to pay him?

Mr. Dean. That is not in the rule.

Mr. Holtzoff. Mr. McLellan raises a question as to who

is going to pay this expert.

Mr. M dalie. Well, he is tremendously flattered and it

gives him great pride.

Mr. L ngsdorf. Mr. Chairman, the same judges will try

these criminal cases who have tried patent cases, and they know

all about experts.

Mr. Youngquist. I would like to ask a question about it.

If an expert is appointed by the court, may the parties

offer as w tnesses their own experts?

Mr. Medalie. Oh, yes.

Mr. Robinson. Oh, yes. That is provided in lines 23 and

24.

I am amiliar with the practice under this type of statute.

I have handled it. It has been quite successful.

The C airman. Who pays for it?

Mr. Robinson. The state courts pay for it.

Mr. W ite. The witness would have to tell anyhow if you

*subpoenaed him.

Mr. Youngquist. He would have to tell what he knows but

he would not have to educate you.

Mr. McLellan. If he has an opinion he must give it, if

the court is mean enough to make him, but he cannot study the

facts.

Mr. Modalie. Is there a move to adopt this?
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Mr. Y ungquist. I move it be adopted.

Mr. Medalie. I would like to change the title, then, to

"Expert Witnesses" instead of "Witnesses", at the top.

"Rule 28." Expert Witnesses."

Mr. H ltzoff. I would like to suggest a change before

this motion is voted on, that very last sentence, I think we

can-strike out everything after the middle of line 24. Strike

out the rest of it.

The r st of it would require each party to submit a list

of his expert witnesses.

Mr. Robinson. I think Professor Morgan makes a very good

report. H ve you read his report?

Mr. H ltzoff. No, I have not.

Mr. R binson. I understand you, Judge, and a good many

others disigree with it, but this part of it is really a part

that shouli have support.

It is not just Professor Morgan's report either, it is

really par4 of the uniform act.

Mr. H ltzoff. I do not believe you should be required to

give the nimes of your witnesses in advance.

Mr. R binson. Well, each side gives the other. The

Government gives the defendant its witnesses.

Mr. H ltzoff. I don't believe either of them should give

his witnesces.

Mr. Robinson. What you say does not seem consistent in

view of your pre-trial procedure.

Mr. H ltzoff. Pre-trial procedure does not exchange the

names of wvtnesses.

Mr. Robinson. But it is preparation in advance to find
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the truth.

You recognize the fact that in the heat of a trial you

cannot find out all there is to be found out about an expert

or some of the witnesses.

This 's designed to call off the present threat to scien-

tific invettigation by the fake expert.

I havy seen some of their work, many of you have, no doubt,

and when they come into a courtroom that is the first time the

State has een them; the first time the Government has seen

them.

A lit le advance notice of who this person is is a great

help in getting ready to cross-examine and in helping otherwise.

Mr. H ltzoff. I don't think we have any trouble, as a

practical matter, with that.

Mr. L ngsdorf. If there has been a pre-trial proceeding

imposing lmitation on experts, this sentence has no office.

If th re has been no pre-trial proceeding, then you would

like to be informed.

Mr. McLellan. The pre-trial proceeding provides only for

limiting the number. This provides for giving the names to the

adverse pa ty.

The Chairman. Why shouldn't we let the bench and bar of

the countr have a whack at this to find out whether they like

it or not?

Mr. Robinson. That's right. Give them a chance.

Mr. Holtzoff. I would like to see stricken out that last

provision.

Mr. W ite. If the bar does not like it they will have a

chance to strike it out.
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Mr. Seasongood. I don't think we ought to make a sugges-

tion that is not practical if there is no money to pay these

experts.

The C airman. Very often you can get a criminal to pay

costs. Th ,t is the way it is handled in England.

In civli cases the parties are required to agree on expert

witnesses nd share the cost, and I understand they do it by

practical greement in many of their criminal proceedings.

Mr. Y ungquist. I do not think there would be much troubli

getting Co gress to appropriate money because this would expe-

dite trial *

4 Mr. H ltzoff. I disagree with you there.

Well, 44r. Chairman, I move to strike out the last clause

beginning on line 24 after "selected".

I am i favor of this rule with that stricken out.

Mr. W ite. There is a motion to amend.

The C lairman. The amending motion is to strike from

line 24.

All those in favor say "Aye." Opposed, "No."

The motion is lost.

The motion now pending is to adopt Rule 28 (d) as drafted.

All those in favor say "Aye." Opposed, "No."

Carried.

Mr. L()ngsdorf. But, Mr. Chairman, that is no longer

28 (d).

The C airman. It becomes 28. (a), (b), and (c) are out.

Rule 29.

Mr. W ite. Mr. Chairman, here comes the Bolshevik again,

but this time I really hope to get somewhere.
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The Chairman. "Proof of Official Record." Is that the

one?

Mr. Wite. No; I want to suggest either an addition to

this rule, or another rule to this effect, that the trial court

shall have power in its discretion when the necessities of

justice so require to call witnesses to the stand, to interro-

gate witnepses called by either party, and, on its own initia-

tive, to edclude testimony which is clearly inadmissible.

Nov, s a matter of fact most of those things are already

the federa rule,

It ha been held that the court can exclude testimony on

its own in. tiative, and it has been held that the court can

interrogath witnesses.

And t ere are a number of federal cases holding that the

court can eall a witness.

But a while ago a case came up before Judge Tuttle in

Detroit that had been tried for six weeks.

There were two witnesses, a man and his wife, in the court-

room. The'e was real reason to believe that they could throw

light upon the whole case and clarify it very remarkably, but

for some reason each side was afraid to call them. Neither

side wanted them called, and Judge Tuttle, believing that he

should pro uce the truth to the jury more clearly if they were

called tham otherwise, did call them, and their testimony un-

doubtedly ed to the final decision by the jury.

That ease went to the Court of Appeals and was reversed,

which was n conflict with the apparently well established

federal rule.

Now, fortunately, before I came here I could not find
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case did occur and, inasmuch as there is that somewhat uncer-

tain situa ion, I think we ought to clarify it by the rule.

Mr. M Lellan. Was this a criminal case?

Mr. Waite. What is that?

Mr. M Lellan. Was this a criminal case?

Mr. Waite. No. That was a civil case.

If the rule is as I have stated it here, then there cer-

tainly ca ot be any objection to putting it in the rules.

If it is not clear, then there is definite wisdom in put-

ting it in the rules.

Mr. Holtzoff. It is a little difficult for me at the

moment to donceive of a situation where in a criminal case this

might be a plicable.

Mr. Y ungquist. I can give you an example in Minneapolis

within the past month, a murder case.

There had been an autopsy conducted by two physicians.

The State called one physician, did not call the other,

who was paihologist at the University of Minnesota.

The d fendant was prodding the prosecution all through the

trial to cal that witness, Dr. McCarthy.

The State did not and the defense did not, both afraid to

call the w tness, just the situation which you described.

Mr. Hcltzoff. The testimony of that state pathologist

would have been unfavorable to the prosecution?

Mr. Ycungquist. The jury convicted.

Mr. Hcltzoff. I am kind of afraid of a situation where a

judge woul overrule counsel, so to speak, and call a witness.

Mr. McLellan. You are doing too much for the wisdom of
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the judge. The lawyers ought to know.

Mr. WL ite. Is there any objection to the power of the

judge to call the witness if he thinks it will elicit the truth?

Mr. Medalie. Well, this Michigan case held that a judge

has no power to call a witness? Did it make that general rule

Mr. WLite. I cannot find out.

Mr. 'Ba ke, you probably know more about it than I do.

Mr. B rke. The type of case.

Mr. Waite. They ruled the court had no power.

Mr. M14dalie. But Wigmore says the Judge may call a witnes

Mr. Waite. Yes, may call a witness, exclude undesirable

evidence, r may take a view of a place or thing. Lack of this

power will never be denied so long as the bench retains its

true sense Oourts have sometimes been led astray, however, by

the no-co ent, no-manifestation-of-opinion rule.

Mr. HoIltzoff. Well, the judges frequently ask questions,

of course. And the only thing is, I sort of hesitate to see

an invitation in these rules to a judge to call his own wit-

5 nesses.

The C airman. Will you read that proposed rule again and

let us havy it clause by clause?

Mr. Waite. Yes. "The trial court shall have power in its

discretion when the necessities of justice so require to call

witnesses, o the stand, interrogate witnesses called by either

party"--

The 0hairman. Let us stop on that one.

I think the only way to do is get a vote on each of these

broad spots,

Mr. M dalie. No. I think not.*
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I thi•k the question is whether we want to vote on that

kind of a question or not, or, let the courts run things their

own vay, b cause we know from the conduct of cases that rules

including 1hose of the appellate courts, vary according to the

circumstan es of the case.

I don t think we ought to attempt to formulate in detail

any portion of the rules of evidence simply because here and

there some court makes a cock-eyed decision.

Mr. Waite. After all, this is a rule of procedure, I

should say, and not a rule of evidence.

Mr. M dalie. That is the same thing.

Mr. Waite. It is no more a rule of evidence than the one

we just adcpted.

Mr. Medalie. If we attempted to cover every situation

where the court goes off a little, and to correct it, we would

be publishing a code.

Mr. Waite. We have just adopted one rule which gives the

court powers that it did not have before.

I am suggesting now that we make explicit another rule

which makes certain the powers.

Mr. MOelie. I think that is a detail, and if we go into

details of that kind we are going to get ourselves into a mass

of detail which we ought to avoid.

Mr. Wa te. Well, now, the very fact that the proposal is

disputed here indicates that the bar should have some opinion

on it, and, gentlemen, we will make a great mistake if we put

nothing into this except that which we wholeheartedly approve.

If we 1ut in matters which we can approve, that will give

the bar a c ance to criticize or take them out, but if we do not

i-
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put things in it will be much more difficult for them to put in

things the bar wants and which we ought to put in there.

I thi k we ought to err on the part of putting in proposals

rather than leaving them out, and I think we are going to be

much more criticized for what we leave out than for what we

put in.

Mr. W chsler. Mr. Chairman, I would like to add an amend-

ment to Mr Waite's proposal and add that any witness so called

may be cro s-examined both by the Government and by the defend-

ants.

Mr. Waite. I accept that.

Mr. Medalie. Isn't that the law as you understand it?

Mr. W chsler. Yes.

Mr. M dalie. Why do you want it in?

Mr. Wechsler. Because I view Mr. Waite's proposal as

declaratorý of existing law.

Mr. Medalie. If you are going to put everything that is

in existinp law in, you are going to have an awful mess.

Mr. W chsler. That is a special situation and we ought to

have it conplete on that situation.

Mr. Burns. I would like to make a point that even though

it is decl ratory of existing law, it strikes me it sins against

symmetry.

The question will arise, Why have you picked out a lot of

other details?

Mr. Medalie. I agree, Mr. Chairman.

The Chairman. The question is, Mr. Waite moves the adop-

tion of his rule.

All those in favor of the motion say "Aye." Opposed, "No."
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The m tion seems to be lost. The motion is lost.

Rule 29.

Mr. R binson. That started out as Rule 44 of the civil

rules, in m effort to see how much of the civil rule would be

applicable to criminal cases, and this is what is left.

Mr. M dalie. I move to strike it.

Mr. Holtzoff. I second the motion.

Mr. M dalie. That is the law, in all probability.

Mr. D ssion. It is. There is no difference.

Mr. Hcltzoff. With the rule we adopted, it seems to me

that Rule !9 becomes no longer necessary.

Mr. M dalie. Let me tell you something--

Mr. McLellan. Didn't you move something?

Mr. M dalie. Let me tell you something; in a case in my

district, If you recall, the Circuit Court of Appeals of my

circuit, just out of its head and with a wealth of experience,

went on to tell us how you can put in a lot of evidence about

book entries and corporate evidence without breaking your neck

and having to call a million witnesses.

In otler words, you trust our Circuit Court of Appeals.

There may be one or two who won't do it from time to time.

It should be a practical matter without going through a lot

*of useless ritual.

6 Now, I will trust the courts to put this thing through

without rules, statutes, or anything else.

Mr. Youngquist. In view of what we have adopted, however,

it would be inconsistent to have the rule in.

The Chairman. The motion is to strike.

All those in favor say "Aye." Opposed, "No."
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Any stggestions on (a)?

Mr. Rtbinson. This is very carefully worked over by two

or three ,of the commlttee.

Mr. McLellan. That does not mean anything.

Mr. Efbinson. I found that out.

Mr. Mdalie. Well, the reason is, if a jury does not do

what the ccurt tells them to do--of course juries do what the

court tells them to do. If we did not need the jury, it should

not go to he jury.

Then, after the government's evidence is finished, the

court says, "There is no evidence whatever to convict, theref or

I enter ve dict of acquittal.".

The irman. Therefore you move the adoption?

Mr. Kedalie.' I move the adoption of (a).

Mr. Dean. I second the motion.

The Cbairman. All those in favor say "Aye." Opposed, "No,"

Carried,

The next is (b). It is just supplementary to it.

Mr. Me alie. Yes. (b) is one of the most sensible things

that has ever been put in and is used in New York in just this

way.

Mr. McLellan. I move it be adopted.

Mr. Ho tzoff. I second the motion.

The 0hairman. All those in favor say "Aye." Opposed,

"No. "

Carried.

Rule 31.

Mr. Bu ns. I would like to ask a question:
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Does `0 (b) change the existing law?

Mr. Holtzoff. 30 (b) is the verdict--non obstante

veridicto n criminal cases.

The Chairman. Any questions on 31?

O0 Mr. H ltzoff. I move its adoption.

Mr. Medalie. I second it.

The Chairman. All those in favor say "Aye." Opposed,

"No "

Carri d.

32.

Mr. M dalie. I move its adoption.

Mr. Robinson. Seconded.

The Chairman. All those in favor say "Aye." Opposed,

0 IINO "I

Carri d.

Mr. M Lellan. May I ask one question?

The C airman. Certainly.

Mr. MqLellan. Rule 32, "When the verdict is rendered * *

the jury may be polled at the request of any party".

Would it be well to add, "or at the court's own motion"?

Mr. DE ssion. Or should it be "shall"?

Mr. McLellan. I would not make it "shall".

Mr. M dalie. I think that is the rule for polling juries.

It must be done if a party requests it. That is the present

rule.

Mr. McLellan. I don't so understand it. I think it is

discretionary.

Mr. Medalie. But they always accede to the request, which

makes it, in effect, a mandatory request.
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The C airman. Shall we add "on the court's own motion"?

Mr. McLellan. I say, "of the court's own motion".

The C airman. "of the court's own motion". That is

better.

Mr. MNdalie. That is after "party" in line 3?

Mr. McLellan. "or of the court's own motion".

The C airman. Mr. Waite has a question?

Mr. W ite. If you allow me to orate at this time, I assure

you I haven't another question during the meeting.

Mr. M Lellan. Everybody likes to hear you.

Mr. Waite. Well, you have at least got to admit that I

have endeavored to liberalize the rules.

This one, for the sake of the record--I think it has been

discussed before, but I want to relieve my own conscience now

by proposing it. I am offering it here. I don't know quite

where it should go. I don't suggest any particular place

where it slould go:

"If tle defendant takes the stand as a witness in his own

behalf he ray be cross-examined like any other witness concern-

ing any testimony so given by him but he shall not be interro-

gated by counsel for the prosecution concerning his previous

criminal record nor concerning other matters affecting his

*personal credibility.

"The fact that the defendant does not take the witness

stand to testify in his own behalf may be considered by the

jury and may be commented on by the judge, the prosecuting

attorney, cr the counsel for the defense."

Now, I might say that that provision was fought out in

one of the American Law Institute meetings, discussed in all
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all its an les, and the vote was two to one in favor of it;

so it would scarcely be true to say the bar does not want it,

that the bar has repudiated it, because I think the Institute

generally s a fair cross-section of the bar, and, I might say

that those who opposed it were not opposed to the comment as

such.

There were various propositions. Some people thought that

the judge (ught to be allowed to comment but that the attorneys

should not and of the group who opposed this broader motion,

many of thcse would have been willing to allow some sort of

comment.

So I hink it is fair to say that the vote for allowing

comment wa three or four to one, to those opposed.

*7 There came before the Institute meeting--one of the

objections before the Institute meeting was that what kept the

defendant off the stand oftentimes was his fear that he would

be interropated as to his past criminal record, and. so I

thought we might take care of that by this first draft or pro-

vision that if he does take the stand he cannot be interrogated

as to matters adversely affecting his personal credibility,

and therefcre he has not got that excuse for not taking the

stand, and upon that basis, the whole idea of compulsion seems

to me to fll out.

Mr. Medalie. Of course that carries out part of the

English view on that subject.

My experience has been, although I have indulged in it

rarely, that defendants are kept off the stand even when they

have no criminal records but are otherwise perfectly respec-

table persons. They too have been kept off the stand.
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Now, this deals only with a special privilege to profes-

sional cr inals to stay off the stand or to go on the stand,

rather. I misspoke.

I mean special advantage in professional criminalst going

on the stand.

Now, perfectly respectable man, other than the fact

that he haq committed this particular offense, who deems it

advisable mot to go on the stand, is subject to comment which

the profes ional criminal might avoid.

I do rot think that is a practical thing. The idea that

people who stay off the stand are only criminals previously

convicted Is not correct.

Mr. Seasongood. We have bad this up before. We discussed

it very el borately.

Mr. Waite. I am making the motion only pro forma, as a

matter of fact. I am making it chiefly because when this mattei

comes before the public I want to feel perfectly free to criti-

cize, so f as I am able, what I abnsider the lack in the

rules as proposed.

The 0 irman. The question is called for.

Mr. Waite. It was not supported.

Mr. Orfield. I will second it.

Mr. Burns. Is it true that you would not advocate the

first claus if it were not for your advocacy of the second?

Mr. Waite. Perhaps that is true. I had not thought that

through,

Mr. Seasongood. There is a very serious constitutional

question involved.

The Oh irman. All those in favor of the motion say "Aye."
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Opposed, "No."

The motion seems to be lost. The motion is lost.

Rule 33.

Mr. Holtzoff. I think we have a revised draft that has

been laid on the table before everyone.

The Chairman. It was distributed yesterday.

Mr. Holtzoff. There is no difference in the phraseology--

I mean there is no difference in the substance but only a dif-

ference to simplify phraseology.

Mr. McLellan. How about another district in the same

state?

Mr. Holtzoff. I think the reason that has not been covered

here is beciuse now that we have made it possible for a warrant

to run thro ghout the state, no removal proceeding will be

necessary sD long as it is in the same state.

The Chairman. Now may we look at (a) and see if there are

any questions on the redraft of (a)?

Mr. Mc ellan. I move the adoption of 33 (a).

Mr. Robinson. I second it.

The Chairman. All those in favor of the motion say "Aye."

Opposed, "No.

Carrie,.

* Now 33 (b).

Mr. Mc ellan. I move the adoption of 33 (b).

Mr. Holtzoff. I second the motion.

Mr. Yo gquist. I have one question.

In the latter part of 33 (b) it is provided if the defend-

ant pleads ot guilty the clerk shall transfer the papers back

to the court in which the proceeding is commenced, and be
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restored t) the docket of that court.

In line 23 we say he may waive the right to be tried in

the distri t where the information was filed and consent to be

tried--wai, a minute; I am sorry. I misread it.

The Chairman. Any further questions on (b)?

If no , all those in favor say "Aye." Opposed, "No."

Carri d.

Rule :3.

Mr. H ltzoff. We had 33. 34.

The C airman. Pardon me. 34.

Mr. Birns. I would like to ask a question about 33 (b).

The C airman. 33 (b), Judge?

Mr. Burns. If he desires to plead guilty or nolo contendere

he may wai e the right--"in writing waive the right and consent

to be triel in the district"--

Mr. Y)ungquist. The words "and consent" should be stricken

out.

Mr. H ltzoff. That was a typographical error and some of

the copies did not have it stricken out.

Mr. Bmrns. "waive the right".

Mr. Y)ungquist. "waive the right to be tried in the dis-

trict in which the crime is alleged to have been committed and

consent to disposition of the case in the district in which he

has been arrested".

Mr. B rns. In the last clause--in case he runs out on his

bargain, i3 it? If the defendant pleads not guilty?

Mr. H ltzoff. He does not have this privilege if he

pleads not guilty.

Mr. Burns. Oh, it is transferred only afte, he desires
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to plead g -ilty?

Mr. HDltzoff. That is right. Then suppose he changes his

mind.

Mr. B rns. Is that the part in the last sentence, in

case he changes his mind?

Mr. H ltzoff. Yes.

8 Mr. Burns. Can some improvement be made so he will be

bound?

Mr. W chsler, Suppose we change the language, "if the

defendant pubsequently desires to plead not guilty"?

Mr. McLellan. Well, on that you are giving him inferen-

tially the right to withdraw a plea of guilty.

He ca do that only with the consent of the court.

Mr. Y ungquist. I move that the last four lines be

stricken.

Mr. B rns. I mean, it starts out as though you are deal-

ing with a particular kind of individual who wants to stay put,

and then y u provide for an alternative where he has actually

played ducks and drakes with the prosecution.

Mr. Holtzoff. What I had in mind was this: Suppose he

notifies al1 concerned that he is going to plead guilty and

asks that the case be transferred.

The c se is transferred, he is then arraigned and he says,

"I plead nct guilty."

Mr. M dalie. It seems to me--I reread this today--that

once a defendant has actually written, "I plead guilty," and

acknowledged it, I would not have the records of the court

passing acioss the country and back again if he changes his

mind or gets new lawyers, or whatever else.
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Mr. Birns. This would be just another technicality to

put the Go rernment to great expense.

It mi ht not advantage him in the end but it may take

months som times.

Mr. H)ltzoff. I have in mind it may be used in minor

cases where a man might be a resident of a place far away from

the place There the proceeding is instituted, and he says,

"Well, I am going to plead guilty anyway. I would like to

plead guil y here instead of having to go half way across the

continent.

Mr. M dalie. Suppose he can get a year for it. That is

also a minor case, but a year is a long time if you are not

used to it

Mr. W chsler. Can it be made to read, "The defendant may

plead guilly," instead of having all this language, "if the

defendant esires"?

He would have to say, "I want to plead guilty." He would

be brought into court and plead.

Mr. Bmrns. Isn't there something in Mr. Medalie's posi-

tion, that before you start this unusual process you ought to

have it in writing?

Mr. Ycungqulst. Can't we provide that the district court

in which hE is may accept his plea of guilty?

Mr. Hcltzoff. We don't want to do that unless the district

attorneys egree.

Mr. M dalie. If he wants to change, you can poke the plea

under his rose, from California, in New York.

Mr. Hcltzoff. Even though he is going to plead guilty and

stick to h s plea, this is the thought, that he can do this
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only with both United States attorneys' consent, because we

dontt want to run up against a situation where a defendant runs

where he expects to get a lawyer and then pleads guilty there.

Mr. Medalie. Let us say the man is indicted in New York

0 and that he is picked up in California.

His l wyer figures out it costs a lot of money to go to

New York; he would rather get the fee--put it on the worst

basis you want to--and then he is 3,000 miles away from home.

Now, 11 he has to do is file a paper which says he is

guilty.

Now, then, either we succeed in accommodating him, as we

probably w 1i, by having it disposed of out there in California,

or, at the worst, the same thing happens to him by having to go

back to Nei York, but he cannot get all the papers sent on from

New York axd then say, "I changed my mind. I don't like the

judge who Js sitting today. I will not plead guilty."

The Clairman. Your motion is to send this back for re-

drafting in line with your discussion?

Mr. Medalie. Yes.

Mr. Lqngsdorf. Mr. Chairman, can a man plead guilty by

writing something on a piece of paper and mailing it to a dis-

tant court.

Mr. B ms. No, but he can make an admission in writing.

Mr. Medalie. That is what I had in mind. That is enough.

The Chairman. It is moved and seconded that this particu-

lar subsection be submitted to the subcommittee for rewriting.

All those in favor say "Aye." Opposed, "No."

Carried.

Now, Rule 33.
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Mr. M Lellan. 34.

The C0airman. Pardon me, 34. I have a double section

here.

Mr. MLellan. I move the adoption of Rule 34 (a).

Mr. Holtzoff. I second that motion.

The C airman. All those in favor say "Aye."

Mr. Longsdorf. Mr. Chairman, I want to suggest a slight

amendment In line 2 which now reads, "In cases in which a

warrant of search and seizure is authorized by law".

I would like to have substituted for the word "cases" the

words "criminal prosecutions".

It is quite possible, I think, that there might be search

warrants is sued when no criminal prosecution was contemplated.

The Chairman. Why not say "Where" or "When"?

Mr. L ngsdorf. Either one; "When a warrant of search and

seizure is authorized".

I don. t want to extend this into a general rule.

Mr. Holtzoff. Oh, search warrants are very frequently

issued where there is no criminal prosecution.

Mr. Longsdorf. That is what I want to avoid.

The Chairman. Subject to that change, the motion is to

adopt.

Substitute in line 2, in place of "In cases in which"

the word " here".

All those in favor say "Aye." Opposed, "No."

Carri d.

Mr. Lcngsdorf. I have in mind that line in section 33,

Title 28, Nhich limits that particular chapter and preserves

all existing federal laws.
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I don t want to supersede that because I don't know what

it means if we would do that.

Mr. M dalie. What are we superseding?

Mr. Longsdorf. That search warrant in the Act of 1917.

Mr. Burns. Well, isn't it fair to say this clause is

applicable in its contents only to criminal cases?

Mr. L)ngsdorf. I think so.

Mr. McLellan. It could not have any effect except in

criminal proceedings.

Mr. Longsdorf. I want to leave the law as to when a

search warrant may issue, out of this rule.

The C airman. Have we a motion on (b)?

Mr. Holtzoff. I move it be adopted.

Mr. Ro~binson. I second that motion.

The Chairman. All those in favor say "Aye." Opposed,

"NO "

Carried.

Now, 1c).

Mr. Waite. Before we vote on that I would like to ask a

question about it.

As I nterpret that first sentence, if officers should

seize a boatload of heroin or a batch of time bombs under a

defective irarrant, the court would have to order the return of

the proper y to the person from whom it is received.

Is that correct?

Mr. M dalie. Yes. But I pity the fellow who took it back.

Mr. Hcltzoff. I think that is existing law, as I under-

stand it.

Mr. Weite. It is the law in Michigan also, and our Supreme
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Court wishEs to Heaven they had never thought about it.

The Chairman. All those in favor of (c) say "Aye."

Mr. Longsdorf. Before we vote on (c) I want to suggest

something, Mr. Chairman.

There may be motions to suppress evidence which has not

been obtained by means of an illegal or an unwarranted search

warrant.

I don t suppose that this subsection (c) should be con-

strued to eny the right to make a motion to suppress that kind

of evidence.

Mr. Y ungquist. That is taken care of by lines 45 and 46,

"or if the seizure was made without a warrant that the property

was illegally seized."

Mr. Longsdorf. Suppose it was evidence in violation of

the wire-tZLpping law, there would not be any search warrant

there. Yoa can move to suppress that.

Mr. Holtzoff. You just object to its introduction.

Mr. Longsdorf. All right. I want to see that that right

is preserved. I want to be sure that the construction of this

is going to be all right.

Mr. Youngquist. Mr. Longsdorf, this relates only to

property.

Mr. Longsdorf. Only to property obtained with a search

warrant.

Mr. Youngquist. Or seizures.

Mr. Longsdorf. I see, "illegally or if the seizure was made

without a warrant".

Mr. Y• ungquist. That is covered.

Mr. L)ngsdorf. All right.



~528

g31

The Chairma.U. All those in favor of this motion on (c),

say "Aye." Opposed, "No1."

Mr. W ehsler. Is this a vote on (c)?

The Chairman. Yes.

Mr. WVhsier. I amnsorry. There is one point on (o), the

sentence 9 lines 4i and 2, !A 40fendant may on like grounds

move to su pess any evidence procured thereunder."

I und rstand that Uat sentence could considerably enlarge

the existing law as is declared, in decisions of circuit courts

of appeal, there being no authoritative Supreme Oourt decision,

although t e matter Ab discussed in a r4cent decision under the

wire-tappi g statute.

The q estion is whether the motion to suppress may only be

made by tho person who had possession of the prope~ry illegally

seized and whose rights were violated by the seizure, or,

whether the motion may be made by any defendant.

I am mot sure what I think the law should be but I thought

I would ca l attention to the fact that there is a change as the

law is now indicated under the decisions.

Mr. Y ungquist. I thought that was the purpose of our sub-

committee at New York. You may not have been there.

Mr. W chsler. That is the one I missed.

It was broadened in this way?

Mr. Y ungquist. To give any defendant the right to move

to suppresi .

That may, be too broad. It is broader than existing law.

It is only where defendant's right has been interfered with with

reference to lhs property that he. can have- the evidence suppress d.

Mr. W oohsler. "That is the existing law as I understand it.
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Mr. Y ungquist. Yes. But that goes beyond it.

Mr. M dalie. Suppose there is unlawful search and seizure

of my room in the hotel and they find there a letter from you

to me tell ng me how I may blow up the Capitol, or something of

that sort, and your handwriting is proved.

Ought you to have any right to suppress that evidence?

Mr. Y ungquist. It is illegal search and seizure, and the

Constitutin broadly prohibits unreasonable searches and

seizures.

My th ught is that evidence obtained by violation of the

10 Constituti n should be susceptible of suppression.

Mr. M dalie. But by violation of the rights of the person

who is con erned. You have no right, in my property. I am

*the only one who has.

Mr. Hbltzoff. It is a personal privilege.

Mr. Y)ungquist. I am taking the border view.

Mr. H)ltzoff. I move we strike out the sentence beginning

on line 41

Mr. M dalie. I second it.

The Ciairman. It is moved and seconded.

All those in favor say "Aye." Opposed, "No."

Carri d.

Rule '5.

Mr. Ybungquist. Some changes will have to be made else-

where in t]e rule by reason of this elision.

Mr. Burns. Is there any motion here to suppress evidence?

Mr. Y)ungquist. This was broad enough to cover it before.

I think it was all included in that one sentence.

Mr. Burns. Is a motion to suppress a prerequisite to
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offering &a objection to its use in a trial?

Mr. H ltzoff. We have that, beginning on line 51. My

understanding is that sentence embodies the existing law.

Mr. Y ungquist. What I had in mind, Mr. Burns, was th$

this would have to be rewritten in part to state the proposi-

tion you s eak of.

Mr. D an. Does it say that a motion to suppress evidence

is a prerequisite or is a condition to objecting to the admis-

sibility oa the trial?

Mr. Mndalie. I understood that you really agreed with

the propos tion as I put it, that is, when my property is il-

legally se zed from me and it is used against you, you agree

that I can make a motion but that you cannot?

0 Mr. Y ungquist. No, I did not. I put my decision on the

border groind, that everything that is obtained as evidence in

violation Df the Constitution should not be used.

Mr. M dalie. Used against anybody?

Mr. Y ungquist. Anybody--

Mr. B rns. Can a defendant move to suppress the evidence?

Mr. H ltzoff. He can move for return of the property.

Mr. M dalie. If we haven't it by this deletion, we ought

to have it.

Mr. H ltzoff. We haven't interfered with it. The only

limitation we have made by the deletion is the one you have men-

tioned.

Mr. M Lellan. I think that ought to go to the subcommitte

If the right is not preserved by reason of that deletion, it

should be estored.

The C iarman. So ordered.
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Rule 55 (a). Any question on (a)?

Mr. Modalie. The Reporter suggests I make a brief state-

ment.

The Chairman. Let us not, unless somebody questions your

*handiwork.

Mr. McLellan. I move the adoption of 35 (a).

Mr. H)ltzoff. I second the motion.

Mr. Lbngsdorf. The only question I have in mind is whether

that is linited too closely--well, suppose a scurrilous and

libelous paper is filed in court and it is under the eye of

the court with a file mark on it, and one of counsel in court

or some person calls attention to it.

Nov, he sees and hears that and he knows from the files

*that it is there.

Mr. M dalie. He does not.

I can take the back that you use to back up your legal

papers. I am a vicious person that wants to pin something on

you, and I put in some scurrilous remarks about the judge, put

it back, and, on the basis of that, you get 60 days, according

to what you are proposing there.

Now, bhe judge did not see anything but the paper and he

did not se you do it.

Mr. L ngsdorf. I thought someone called attention to it.

Mr. M dalie. And the judge saw it. That comes under this

rule (a).

Mr. Burns. Suppose a particularly vicious ruling is made

by a judge and counsel comments openly.

The j idge, being a little hard of hearing, does not get it,

but is toll by the bailiff.
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Under the present law may the judge, to vindicate the

courtroom presence, impose a contempt forthwith?

Mr. Wechsler. Not without a finding that the defendant

made the statement.

Mr. B rns. And he must have a hearing.

Mr. Wechsler. Yes.

Mr. Medalie. You don't need a hearing if the judge knows

it to be a fact and he certifies that it is a fact of his own

knowledge, but when he does not know it but only infers it, the

defendant 's entitled to a hearing.

The Ciairman. The motion is on 35 (a).

All taose in favor say "Aye." Opposed, "No."

Carri .d.

* We no go to 35 (b).

Mr. Wechsler. I have got a lot of questions about 35 (b),

Mr. Chairman.

Mr. L ngsdorf. I have a few, and Mr. Seasongood too, I

think.

Mr. Wachsler. I would like to ask Mr. Medalie the follow-

ing first:

What is the meaning of the limitation on line 7, "prose-

cuted by the court to assert its authority"?

And I would like to know, secondly--

The Chairman. Well, let us get one at a time.

Mr. Nedalie. Well, now, wait a minute.

We we.t back to Rule 107--is it, the old rule?

Mr. Youngquist. 87, I think it was.

May I ask, was this drafted at a subcommittee meeting?

Mr. Eoltzoff. No, it was not. I don't think so.
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Mr. M dalie. I do not recognize the language.

Mr. H ltzoff. The language, "to assert its authority"--

Mr. Robinson. I would like to have Miss Peterson make a

statement.

Miss Ieterson. That old section (b) was left to be re-

drafted in the Reporter's office and so it was redrafted on

the basis Df McCann v. United States, 80 Federal (2d) 11, and

the langua e is in that case, and it is--the case to which Mr.

Wechsler r ferred at the first meeting of the committee--and

the whole ourpose of the change here is to provide a device

by which t e defendant can be assured that he is being prose-

cutedfor a criminal and not civil offense.

Mr. H ltzoff. That may be all right for a court opinion

but it is i different thing to put it in a rule.

Mr. M dalie. Would you like to strike out the rest of the

line?

Mr. B rns. Why not say "any criminal contempt"?

Mr. M dalie. I think we are in agreement on that.

Mr. HDltzoff. There are some criminal contempts which do

not come under (a) but which do not require notice.

Mr. W chsler. Which are they?

Mr. H ltzoff. I think you brought that question up in the

McGovern cise.

Mr. M dalie. No. That is something else. McGovern had

his notice although he did not have it in writing.

The d strict attorney said to the jury, "The Government

presents," and so on, and McGovern heard it.

Mr. Hbltzoff. This will require summons in the McGovern

case, if y)u continue to read on.
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Mr. Mldalie. I think they are talking about the first

sentence in (b).

The f rst sentence in (b) is entirely consistent with the

McGovern c se.

Mr. H ltzoff. You have to read it with the context. It

says, "the notice provided herein," which requires a summons.

Mr. M dalie. Unless the defendant dispenses with it in

some way,a he did in the McGovern case.

Mr. D an. Well, it would have been simple anyway,

wouldn't i , to have made a written one anyway?

Mr. M dalie. Yes. His lawyer was waiting around to see

what would happen in the grand jury, and when we got through

with the g ~nd jury we all walked down before Judge Wilson.

Mr. M Lellan. I hate, Mr. Chairman, to take the time on

this, but ' am ignorant on it.

Do yo mean to indicate here that every kind of a criminal

contempt other than that mentioned in (a) requires that the

defendant may have a jury trial?

Mr. W chsler. No.

Mr. M dalie. No.

Mr. M Lellan. Haven't you said so?

Mr. Medalie. That is stated, and I have it marked as some-

thing I doa't agree to.

The C airman. May we agree on your objection to lines 6,

7, and 8 first?

Mr. Y ungquist. I move the words "prosecuted by the court

to assert *ts authority" be stricken in line 7, and in line 8

that the w rds "proceeded against" be stricken and the word

"prosecutel" inserted.
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Mr. H ltzoff. I second the motion.

Mr. M dalie. I agree with that.

Mr. Wechsler. I third it.

The C'aairman. Judge Burns suggested we start the sentence

with "A cr minal contempt except as provided in section (a)".

Mr. L ngsdorf. I thought Judge Burns suggested "Any

criminal c ntempt." I like that better.

Mr. W chsler. "Any criminal contempt except as provided

in section (a)".

The Chairman. That is right.

All those in favor of this motion say "Aye." Opposed,

"No "

Carri d.

Now, 1r. Wechsler?

Mr. M dalie. On line 9 shouldn't it be changed to "make"?

Mr. Whchsler. On this sentence starting on line 9, if

that is up for discussion, all of this changes existing prac-

tice, incmiding the practice which is specifically provided

under the 'layton Act which allows such prosecution on informa-

tion filed by either the United States attorney or by a private

person.

Mr. H ltzoff. Isn't that taken care of in (c)?

Mr. W chsler. No. (c) should go out entirely. I think

that will e clear when we come to it.

Now, E understand what Miss Peterson meant with this sen-

tence in alopting the rule of the McCann case.

The p int is briefly this, in contempts which involve

disobedien e to a court order there is inherent ambiguity in

the nature of a contempt proceeding as to whether it is for
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civil or for criminal contempt.

That roblem came up acutely in the Gompers case, and it

has come up again ever since, and when it comes up it requires

usually afler the event an examination of the proceedings from

all angles to discover whether it was a proceeding for criminal

contempt o0 whether it was a proceeding for so-called civil

contempt wvich would be purged by compliance with the order and

which migh; allow a compensatory judgment to the private party

prosecutini.

Since he had that problem, the Judge in the McCann case

decided it would be a fine thing if the defendant knew in

advance wh ther it was intended to be civil or criminal.

It wVai a fine idea and he suggested that it be met by re- J

quiring that the court enter an order when it was the intention

to prosecute criminally for the contempt, as distinguished from

12 a civi.4pr ceeding based on the contempt.

He di.L not of course intend to modify the rule under the

Clayton Act where there is a statutory provision expressly

allowing a private individual to file an information, but be wa,

addressing himself to some other cases.

I not ced there was a decision subsequent to the McCann

case which loosened up the rule a little bit.

I am ot clear what we should do about it, and my sugges-

tion that the McCann case be examined was not that the rule

laid down hould be adopted, because I don't know whether it

should be adopted or not.

Mr. Burns. Don't you have three cases of contempt, where

the judge saw or heard; second, where it involved disobedience

to a court order; and, third, when it would include the
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procedure der the Clayton Act?

Mr. Wechsler. But it is decidedly in the court order that

the ambiguity exists.

I think when you have a case of misbehavior other than a

411 violation of a court order there is never any ambiguity. If

it is puni hable under a statute, it must be a criminal case.

Mr. Barns. Isn't it true that you have the ambiguity

principall. in connection with violation of a court order?

Mr. W chsler. Exclusively.

Mr. B rns. Exclusively. Whether civil or criminal.

Mr. W chsler. Right.

Mr. B rns. Well, there is nothing we could do.

Mr. Wechsler. Well, we might say where the contempt is

0 based on v olation of a court order, then this proceeding in

line 9 may exist.

Mr. Burns. And then leave the Clayton Act unchanged.

Mr. H.ltzoff. You don't mean for contempt in violation of

a court order?

Mr. Wechsler. I am talking about those violations of a

court orde7 which constitute contempt, which is governed by

law.

I thi k the thing is complicated enough, Mr. Chairman, so

that it ouiht to have more attention before being considered

here.

I don t think we could quite act on this text.

The Chairman. The motion is to refer it back to the com-

mittee.

Mr. M dalie. Let us see what we have done with it before

it goes ba3k to the committee.
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Mr. L ngsdorf. Might I make an explanation which I think

would enab e us a little more intelligently to re-refer it?

Now, think the underlying trouble here was that the

Clayton Ac , which dealt with injunctions only and the dis-

obedience thereof, they attempted in that to provide a method

of distingiishing those disobedient contempts which were also

criminal acts.

The d fficulty with that statute was that it did not con-

stitute al of the contempts constituting a crime.

Then, apparently to save themselves from something--I don't

know exactly what--the Clayton Act provided in section 387 of

Title 28 that that should not apply to government cases.

For t le government cases wherein there was a disobedience

contempt cDnstituting crime, the Congress provided they should

be accordiag to the prevalent uses of courts of equity. I am

not certaia about law.

Now, the disobedience contempts, many of them had no

punitive aithority in the judgment of the court.

Wel], now, those different kinds of contempt have become

pretty badly scrambled, as Mr. Wechsler pointed out, and I
I imposed

think our principal task is to disentangle the procedure/by

the Clayton Act from the solid law of contempt proceedings.

Mr. Wechsler. You would not change the jury act?

Mr. Longsdorf. No.

Mr. Holtzoff. I think Mr. Medalie had a suggestion.

Mr. M dalie. I may have lost it.

What I would like to do on this is what the folks here

would like to have done. Then I think we can do the writing.

But if we want to debate what the rules ought to be, we ought
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to take a onth to do it.

Mr. Wechsler. May I make a substitute proposal as to

what this ule should contain?

First it should continue the existing law insofar as the

0existing 1 w permits the prosecution for criminal contempt to

be instituted on information filed by a United States attorney

or by a private party interested in the case.

Seconc, the jury trial provision of the Clayton Act should

be retained.

That is as controversial a matter as was ever passed

through Corgress involving labor relations and it ought not to

be changed by this committee.

Third, that in cases involving a violation of a court

order, where there is this inherent ambiguity as to the nature

of the proceeding, we want to adopt something that recognizes

that when the proceeding is intended to be for criminal con-

tempt, it be so designated.

13 I do not think we need to go so far as to require a court

order under the second circuit rule, but I do think if there is

an information filed and an affidavit and an order to show

cause issued thereon, that certainly by the time you reach the

"show causE" stage, the order ought to state; not merely that

he should le punished for a contempt, which perpetuates the

ambiguity.

Those are the things I think that ought to guide the re-

drafting of this rule.

Mr. Lcngsdorf. May I add to that--and I wish Mr. Wechsler

would notice this and object if it is wrong and give me his

reasons--I would like to add to that language which will draw
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in those e cepted cases now found in 387 if that contempt

is also a (rime, and subject them to the same kind of procedure.

The C ayton Act requirements I think are strictly pro-

cedural, and I don't see any reason why they should be made an

* exception.

Mr. Wechsler. I don't remember the jury trial provision

of the Cla ton Act well enough to know if it is limited to

contempts n violation of orders which also constitute crime.

Mr. H ltzoff. Don't let us try to enlarge or narrow the

jury tri&13 rovision.

Mr. L ngsdorf. That is just the point--

Mr. Youngquist. Mr. Chairman, might I suggest that Mr.

Wechsler amd Mr. Longsdorf assist the chairman of the sub-

committee o redraft the rule for presentation tomorrow?

Mr. L ngsdorf. I will be glad to.

Mr. McLellan. There is a sentence near the end of (b)

which read , "Trial shall be without a jury unless the person

charged demands a jury trial."

I thimk that should be changed by the addition of the

words "is entitled to and", so that that sentence will read:

"Trial sha 1 be without a jury unless the person charged is

entitled to and demands a jury trial."

There are numerous cases where he is not entitled to a

jury trial which do not come within subdivision (a) of Rule 35.

Mr. Medalie. I agree with that.

Mr. Longsdorf. I agree with that.

The Ch.airman. Well, the motion, which I take it is con-

sented to, is that the matter be referred back to the sub-

committee. And will Mr. Medalie, Mr. Wechsler, and Mr.
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Mr. Medalie. How many special draft jobs have I between

now and to orrow morning?

The Chairman. This is the only one, I think.

9 Mr. R binson. We will relieve you of the rest.

The Chairman. This brings us to a break and a new chapter,

so I think we had better adjourn.

Mr. L ngsdorf. Mr. Chairman, can't we dispose of (c)?

Mr. Wechsler thinks that ought to be thrown out.

Mr. Wechsler. (c) has no place here, Mr. Chairman.

I understand it to refer to the crime of obstruction of

justice, which covers certain kinds of contemptuous behavior

not includcd within the criminal contempt statute, particularly

as that st tute was defined in the Nye case.

There are certain kinds of obstructions which, after the

Nye case, •ere considered to be contempts, but they still con-

stituted breaches of the law.

Mr. H(ltzoff. I agree with Mr. Wechsler, (c) should go

out.

Mr. W chsler. So there is no need for it in those cases.

It is just an excuse for a prosecution of a crime.

The Chairman. If there is no objection we will adjourn

until tomorrow morning.

What time shall we meet?

Mr. Ofield: Ten?

The Chairman. Well, we have quite a lot of work if we

are going o get through tomorrow. We have covered eleven rules

tonight.

The r les which come on now are general in nature until
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they come on to the appeal rules.

14 Mr. Medalie. For a three-day session we are five rules

behind schedule on the assumption that we meet tomorrow night.

The Chairman. Well, the only reason I am presenting the

9 question i I know that some of the members would like to get

away tomor ow night, and I thought to make sure of that we

might start at 9:30.

That eems to be against the constitutional privileges of

the member of the New York bar.

Mr. McLellan. Make it 10:00 o'clock, Mr. Chairman.

The Chairman. All right. We will make it 10:00 o'clock

sharp.

(Thereupon, at 10:40 o'clock p.m., a recess was taken

until the following day, Wednesday, May 20, 1942, at 10:00

o'clock a.m.)

0
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Adv. The Chairman. All right, gentlemen, we will start will
Corn.

Rule 36. Any questions? Rule 36, paragraph (a).

Mr. H(ltzoff. I move it be adopted, Mr. Chairman.

Mr. M(Lellan. May I just ask a single question? Does

that mean he clerk's office is open Saturday afternoon?

The Chairman. Yes. During business hours. In many dis-

tricts Sat rdays are half holidays.

That is taken from the civil rules, I believe.

Mr. McLellan. I second the motion.

The Chairman. All those in favor of the motion say "Aye."

Oppos d, "No."

Carri d.

*36 (b'.

Mr. Ycungquist. I move it be adopted.

Mr. Holtzoff. I second the motion.

The CILairman. All those in favor say "Aye." Opposed,

"1No. "

Carrie d.

Rule '7 (a).

Mr. M Lellan. I move its adoption.

Mr. H(ltzoff. Seconded.

The C airman. All those in favor of the motion say "Aye."

Opposed, "No."

Carri d.

Mr. Ycungquist. I move the adoption of (b).

Mr. M Lellan. You don't want to put the word "lawful"

before the word "manner"?

Mr. Ycungquist. I wouldn't think so.
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Mr. MNLellan. I don't think it is necessary. I second

the motion

The C airman. All those in favor say "Aye." Opposed,

"•No. It

0 Carried.

Rule -8.

Mr. L ngsdorf. I suppose those files rules will be judi-

cially not ced by the appellate courts all the way through,

won't they,

The C airman. They always have been.

Mr. McLellan. I move the adoption of 38.

Mr. Holtzoff. Seconded.

The Chairman.' All those in favor say "Aye." Opposed,

11"NO "

Carri d.

Rule 39.

Mr. M Lellan. With hesitation I move the adoption of 39.

Mr. Y ungquist. I second the motion.

The Clairman. All those in favor say "Aye." Opposed,

"No .

Carritkd.

Rule 0.

Mr. M Lellan. Is that taken from the civil rule?

Mr. H ltzoff. Yes, sir.

Mr. M Lellan. I move its adoption.

Mr. SEth. Seconded.

Mr. SEasongood. Well, just a matter of phraseology, "at

the time t e ruling * * * is made".

"befo •le, isn't it?
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Mr. Y(ungquist. In line 4?

Mr. S asongood. Yes; "at the time"--

The Chairman. All those in favor say "Aye." Opposed,

"No. "

Carri d.

Rule 1.

Mr. Y ungquist. I move its adoption.

Mr. HoIltzoff. Seconded.

The Chairman. All those in favor say "Aye." Opposed,

"No .

Carri d.

Rule 12 (a).

Mr. W.ite. I just have this question:

What s a holiday under the federal rules?

Mr. Y ungquist. I have raised that question before.

Mr. Waite. Did you get an answer?

The Chairman. I have heard it said there are no federal

holidays but we follow the rule of the state law.

Mr. Longsdorf. I think the holidays are defined by the

state law nd that has to be followed on the civil side, and I

guess we m ght as well.

Mr. HI ltzoff. This is the same rule as the civil rule.

Mr. McLellan. I move its adoption.

Mr. Ycungquist. I second it.

The Chairman. All those in favor say "Aye." Opposed,

"No."

Carrie d.

42 (b .

Mr. McLellan. I move its adoption.
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Mr. H ltzoff. I second the motion.

The Chairman. All those in favor of adopting 42 (b) say

"Aye." Opposed, "No."

Carried.

42 (c .

Mr. M cLellan. I move its adoption.

Mr. H ltzoff. Seconded.

The Chairman. All those in favor say "Aye." Opposed,

Carrit d.

42 (d,.

Mr. Mc4Lellan. I move its adoption, sir.

Mr. Holtzoff. I second it.

The CILairman. All those in favor say "Aye,".----

Mr. M14dalie. There is only one trouble with that--no,

there is not.

The Chairman. All those in favor say "Aye." Opposed,

"1NO. 1,

Carried.

42 (e .

Mr. Lcngsdorf. There is only one question in my mind

about 42 (E) and that is whether the time is sufficient where

the notice would be transmitted across the continent. If you

do not havE air mail, 3 days and 3 days is not enough.

Mr. M1dalie. Why don't you leave that to the court, say

"unless otlerwise provided"?

The Chairman. We already have an enlargement of time

provision.

Mr. YCungquist. I move its adoption.
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Mr. Hdltzoff. Seconded.

The Chairman. All those in favor say "Aye." Opposed,

"INo.

Carri d.

*43.

Mr. Youngquist. I have a question about the phraseology

of that. it may be more than phraseology. "The forms contained

in the App ndix of Forms are intended to be illustrative and

sufficient but not mandatory."

What s the meaning of "intended to be * * sufficient"?

Mr. R cbinson. I would suggest we substitute for "intended

to be", sulstitute "presented as

The C airman. Why not leave out all of it?

Mr. M Lellan. Well, you want to leave the words in, "and

sufficient'.

Mr. Yc ungquist. Yes.

The Clairman. Why do you need to do that? You surely

would not le accused of having no intention. Why not say,

"The forms * * * are illustrative but not mandatory"?

Mr. Youngquist. All right. That is fine. I move its

adoption.

Mr. Hc ltzoff. Seconded.

The Clairman. All those in favor of the motion say "Aye."

Opposed, "To."

Carrie d.

Rule t4.

Mr. M dalie. That should be the last rule, whatever the

last rule is.

I thirk the number of that would become 60, wouldn't it?



549
g6

Mr. R obinson. We have the same problem, Mr. Medalie,

about the matter of keeping the appellate rules separate from

the other )ules.

Mr. M Lellan. I move the adoption of 44.

Mr. Holtzoff. I second the motion.

The Chairman. All those in favor say "Aye." Opposed,

"No .

Carri d.

Mr. Yqungquist. We have given up the idea of trying to

find an ab'reviation.

Mr. Waite. It is a good thing.

Mr. Wechsler. Mr. Chairman, is this a good time to refer

to 37 (b) I~efore getting to the appellate rules?

I und rstand 37 (b) was adopted as it stands, and yet it

seems to mE self-evident that 37 (b) cannot be adopted as it

stands, because what it does is to supersede every statute of

the United States in cases not covered by the rules.

Mr. Rdbinson. I think that should be taken care of by

adding aftE r "rule" "or by statute"; and at the end of line

8 insert the words "or statute".

Now that Mr. Dession is here I would like to refer that to

him.

Mr. DE ssion. Yes. I am not sure we would want to per-

petuate all of the statutes. That is the difficulty.

Mr. M dalie. Of course it is possible that this would be

enacted, with procedure after the adoption of these rules.

Mr. Hcltzoff. Judge McLellan had a suggestion, I believe,

to insertthe word "lawful" after the word Itmanner".

Mr. McLellan. Preceding the word "manner".
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Mr. Holtzoff. Preceding the word "manner".

Mr. Wechsler. I wonder if that would not introduce a

criterion •s to what the manner of lawfulness was to be.

Mr. M Lellan. I think very likely. I think that I said

it just to say something, perhaps, but I think it would improve

it.

The C airman. I would rather doubt it.

Mr. M Lellan. What?

The C airman. I rather doubt that you said it just for

that purpose.

Mr. D ssion. Well, here are some of the statutes this

might seem to repeal.

First you have a conformity act according to the usual

mode of pr cess, and so on.

Then ou have a similar condition dealing with the

Philippine . I guess we don't have to worry about that for the

moment.

Then Jou have a statute as to selection of jury lists.

Then we have a few rules of evidence.

Those are the main ones. Broadly, there are a good many

things we Have not touched within these rules, of a procedural

nature.

So we preferred to leave existing law as it was in a good

many insta ces.

This repeals that existing law, or could be so read, which

leaves a vecuuim, and the district court would seem to be invited

to do as It chose.

You wall get a great lack of uniformity on some of those

things.
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Now, fy eeling is that we might be better off without

this section, because as it stands--I think all we are trying

to do with it is to suggest to the court that it work out some

practical method of handling any detail which these rules do

not extend to.

In other words, to apply these rules in a practicable way.

I think that is all we meant, isn't it?

Now, don't think we need a rule to tell them to do that.

The court has to do that with any set of rules.

Mr. Hqltzoff. I was going to suggest that we might add

at the end of line 8, "not inconsistent with these rules or any

applicable statute."

Mr. D ssion. Well, that I think would be entirely safe

but as a m tter of draftsmanship it seems to be an unnecessary

admonition, because all it boils down to is asking the court to

use common sense and realize we have not spelled out every

detail that could arise.

Mr. Wechsler. I wonder if it is as simple as that.

There are statutes in large matters which are not touched.

Presumably we either want to change those rules, let the

rules stand, or set the court free in individual cases to fol-

low them or not follow them as the court chooses, and it is

not clear to me what choice we want to make, at least without

considering what the statutes are.

In other words, this rule really puts at issue the scope

of the total set of rules and unless you think the total set

is wrong, it seems to me you hesitate unnecessarily in making

up your minds about this rule, but the safe thing to do is to

perpetuate all the statutes which you do not know about.



552

g9

That eems to me preferable than repealing statutes which

you don't now about.

Mr. Dession. I think that is right.

Mr. Wechsler. I dontt think either course is right--

Mr. Hcltzoff. May I make a motion?

I move that at the end of line 8 the following words be

added, "or any applicable statute."

Mr. Weite. Supported.

The C0airman. Do you think that covers the point you had

in mind, Mi. Dession?

Mr. Dession. That covers it provided that a complete check

of all statutes is made.

Mr. Hcltzoff. For this purpose we would not have to make

a check of statutes. It would apply wherever there is a gap in

3 these rules.

Mr. D ssion. We want to make sure what we are perpetuat-

ing before we get through.

The Clairman. That is true.

Mr. W chsler. Well, is it true that it is in rough con-

formity with state practices, incomplete, but in principle it

guides the court? It does in rough principle conform.

Now, cne thing that you want to decide is in the hiatus

where there is no statute, whether you want to continue the

principle f conformity or set the courts free to depart from

conformity

I am rot clear but I think that is another angle.

Mr. Hcltzoff. Wouldn't that be covered by inserting in

1.. the rule wlich advocates the statute, the conformity statute?

Mr. Wechsler. There is no conformity statute on the
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criminal si fe.

Mr. Holtzoff. There is--

Mr. Seth. Not on the criminal side.

Mr. HoLtzoff. Oh, yes, there is.

Mr. We hsler. What section number?

Mr. Ho tzoff. I don't recall the section number.

It is worded in a very general way but it has been inter-

preted as a conformity statute. It is in Title 18.

In civil procedure the courts cut forth entirely from con-

formity and I venture to say it is better to do that on the

criminal si e.

Now, iC the amendment I suggested is adopted it will accom-

plish your Dbject, I think; it will unshackle the courts from

any conformity.

Mr. We hsler. Well, on the other side it will perpetuate.

Mr. Youngquist. If we advocate that statute, it will be

out of the way.

Mr. Robinson. (a) and (b) as we have drawn them are sub-

stantially, if not exactly, the same in their results as Rule

03 of the district courts, that is, the civil rules, and they

in turn, as Mr. Tolman informs me, are based on Rule 84 of the

Admiralty Rules, which was originally formed just a hundred

years ago, L842.

It seems to me we can report on 37 (a) and (b) and it

would not be any source of difficulty.

Mr. De sion. Well, if by "difficulty," Mr. Robinson, you

mean litiga ed points on appeal, I think it is quite probable

that we miglit not get a wealth of those, we might not find any

evidence of difficulties, in that sense.
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But I think this does leave a district court without any

particular policy guide.

Mr. Robinson. Don't you think, Mr. Dession, this is a

situation •here the rules from time to time come into play,

that is,--

Mr. Dession. It can change the procedure to do so. But

under the Idmiralty Rules or Civil Rules--

Mr. Seth. It seems to me we are going to trust the dis-

trict courts on a good many other things, and why not on this

one?

Mr. Rcbinson. Right.

Mr. Lcngsdorf. Mr. Chairman, I think our policy should

be to make our rules so that the courts and the lawyers will

gravitate toward local rules wherever they are conformable to

principle, but we ought not to put any of our federal criminal

procedure under bondage to local laws.

That is what was the trouble with the conformity act of

1872.

Mr. H ltzoff. Question.

Mr. Mc ellan. May I ask one question, hold you up for a

minute?

Suppos the district court under this rule has proceeded

in a way not inconsistent with the rules, not inconsistent with

any applicable statute, but a court of appeals thinks that

their way of proceeding is inconsistent with established cases,

would they have the power to reverse, or, are you leaving the

whole thing to the district court?

Mr. Youngquist. I suppose they would have power to reverse

if the departure resulted in depriving a defendant of due



g12 555

process of law.

Mr. M(Lellan. Well, suppose it does not, but it does just

a foolish thing--the judge does--and they do some awfully

foolish thIngs--don't you want the word "lawful" before"manner"?

The C airman. It would not do a bit of harm.

Mr. Holtzoff. I am in favor of it.

Mr. McLellan. It might be a substantial change.

Mr. M dalie. Being the motion as amended?

Mr. Holtzoff. Yes.

The Cliairman. Now, the suggestions are, we insert in line

7, before 'he last word "manner", the word "lawful", and that

we insert ýLt the end of line 8, "or any appropriate statute."

Mr. Y ungquist. "applicable statute."

The Cliairman. "applicable statute."

Are there any further suggestions?

Mr. Seasongood. It is a little different than the civil

rule, "district courts may regulate their practice in a manner

not incons stent with these rules."

Mr. Wechsler. Well, the civil rules were really intended

to set the courts free.

Mr. S asongood. The civil rule says the courts may regu-

late their practice.

Mr. Holtzoff. That is just a difference in phraseology.

The Chairman. I understand the committee had in mind to

phrase these rules so there would not be an invitation to the

district c)urts to make a multiplicity of rules.

The first set was an open bid to the district courts to

make local rules, and some of them did, in a very extensive way.

You have heard the motion. Those in favor say "Aye."
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Opposed, "No.

Mr. 02-field. No.

Mr. W chsler. No.

The Chairman. Well, now, for my own light, will you tell

me what is the reason for the opposition?

Mr. W chsler. Because it is an unanalyzed problem.

Mr. O field. I think we are covering the most important

points of (ur rules, and, what we don't cover, I want to trust

to them.

The CILairman. Now we pass to Rule--

Mr. McLellan. Was that passed?

The CILairman. Oh, beg pardon. Motion carried.

Rules 45 to 60 are all rules dealing with appellate pro-

ceedings.

I takE it there had to be appellate rules.

Mr. R binson. Yes.

The Clairman. And may we have some indicate as we go

along as tc where they depart substantially from the present

appellate xules?

Mr. Hcltzoff. 45 (a) is the same as the present appellate

rule.

The Chairman. Welldo you move it?

Mr. Hcltzoff. I move its adoption.

The Chairman. It is moved and seconded that we adopt

45 (a).

Mr. Ycungquist. Do we have a second?

Mr. Hcltzoff. That is the same as the criminal appellate

rule. The new matter is in (b), (c), and (d).

Mr. McLellan. Second the motion.
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The Chairman. All those in favor of the motion say "Aye."

Opposed, "No.

Carried.

45 (b is new matter?

Mr. D ssion. I don't think those people are going to know

what a "pr sentence"--I did not know what that was, but I see

it is a pr sentence.

Mr. Burke. Isn't that the practice now in many jurisdic-

tions?

The Chairman. I did not hear that.

Mr. Btrke. Isn't that the practice now?

Mr. Hcltzoff. It is.

The Chairman. It is the practice now in a good many dis-

tricts, I am sure.

Mr. Hcltzoff. And it is an increasing practice.

Mr. Rcbinson. I second the motion.

The Chairman. All those in favor of 45 (b) say "Aye."

Opposed, " o.11

Carrie d.

45 (c) is new.

Mr. H ltzoff. Mr. Chairman, I want to make a motion to

strike out a sentence beginning on line 30, to 31, which reads,

"The reports of presentence investigations shall be kept confi-

dential."

I think each district court and district judge should

handle that matter in his own discretion.

I personally am of the opinion, although I am told it is

contrary to the sociological point of view, that defense coun-

sel should have access to all information the judge has.
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Be th t as it may, I think at any rate it ought to be left

to the district courts, or the judges, and I move to strike out

that sente ce.

Mr. Mc Lellan. One point is that you just don't want them

to be lockd aup tight, at the same time you do not want it made

a public re cord.

Mr. Hcltzoff. That's right. I leave that to the district

court.

Mr. Ycungquist. Is that taken care of in the next follow-

ing sentence?

Mr. Hcltzoff. If it is taken care of, then this sentence

is unneces ary.

Mr. McLellan. What he means is, it is taken care of with

that sentence in there.

Mr. Ycungquist. Yes. "Keep the report confidential'L-after

that.

Mr. Lcngsdorf. Just like an indictment is kept on secret

file until the time comes.

Mr. Rcbinson. I would like to agree with his motion and

suggest that the other sentence go out, or the remaining sen-

tence, for the reason that this is a matter I think we can

trust with the district courts themselves.

Mr. Hcltzoff. I accept the amendment.

Mr. Medalie. If the district courts do nothing about it,

then the reports are not confidential. They are simply made

available to such persons afterward as the court cares to give

them to, but in the meantime they are not confidential. The

giving of them is a matter of discretion, but there is nothing

confidential about it. That confidence ought to be preserved.
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Mr. Hcltzoff. But the district court can determine that.

Mr. Merlalie. The district court may never even think about

it.

Mr. Ycungquist. I am not willing to leave it to that un-

certain end.

Mr. Medalie. Well, I think we have debated it. Let us

vote them down.

Mr. Ycungquist. There is a motion.

Mr. Hcltzoff. That motion is to strike out the last two

sentences.

The Chairman. All those in favor of the motion say "Aye."

Opposed, "Eo."

The mction is lost.

Mr. Ycungquist. I move the adoption of (c).

Mr. Robinson. Seconded.

The Chairman. You mean it is voted as is?

Mr. McLellan. May I go back to (b) for just one moment?

The only discretion you leave with the judge as to pre-

sentence investigation is he may dispense with it or cut it

down where it may interfere with the work of the probation

office.

He ought to have discretion, I think, in a case which does

* 5 not lend itself'to investigation, to dispense with it.

Mr. Medalie. Why do you want a presentence investigation?

You know all about it.

Mr. Seasongood. I was going to raise the same point. I

don't thinl it is practical to have presentcnce investigation

of every person who is sentenced.

Mr. Hcltzoff. There are some districts where that is
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going to bE done.

Mr. S asongood. We ought to say you can do it. A man is

found guilty and is sentenced, or he pleads guilty and is sen-

tenced.

I thirk you place a terrible burden on the court.

The Chairman. You have got to exclude the well-known

persons and the migratory birds.

Mr. Seth. And drinking two cups of coffee.

Mr. McLellan. Why not express the view that they should

be conducted except in cases where it seems to the trial judge

they are nct advisable?

Mr. Burns. Why not say, "unless otherwise ordered"?

Mr. Hcltzoff. Yes.

Mr. Ycungquist. I think what was in mind in adopting these

words was Professor Glick's idea.

Mr. McLellan. I was sitting in his chair.

Mr. Youngquist. To make sure that everything was being

done that should be done and yet leave the judge some measure

of discretion.

The Chairman. Couldn't we accomplish that in line 17 by

saying, "the district court may direct"?

Make it permissive.

Mr. lb tzoff. Well, if you want to make it strong that the

judge shoulf do it, you can accomplish that by Mr. Burns' sug-

gestion to put in there, after the word "court" on line 18--

Mr. Burns: I don't purport to know anything about this,

myself, but I have heard Glick's talk about it to a consider-

able extent and I can guess what he would say if he were here,

that he doe not want to give that discretion to the judge, that
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that is one of the great troubles, that the judge is apt to

think he krows, and therefore he ought to be required to find

out, and, *n a case that the probation department is capable

of handlin --

Mr. Medalie. Suppose you have a calendar of food and drug

cases--and they are looked to with a lot of terror by the aver-

age district attorney, he does not know what the cases are, half

the time. He has filed informations at the request of the

Department, and the Department agent comes around and whispers

to the assistant what he thinks ought to be done as to a sen-

tence, it s usually done immediately.

/.. Many f them are practically police ordinances where there

is no inte t to commit an offense--I don't think the judge

certainly hould even take the trouble to mumble, "I don't want

to underta e this investigation."

Mr. Burns. Many times this would require a presentence

investigation of the Pennsylvania Railroad.

Mr. M dalie. I know how those run, simply arrange with

the Interstate Commerce Co=mmission and the railroad company in

advance whet the fine shall be.

You sit down with the lawyer. You say $30,000. He says

$20,000, ar d you agree on $25,000.

Mr. Burns. In the type of cases he has in mind, felony

cases, and, problems of rehabilitating the individual, you

either have to give the discretion to the judge or else you

have to spll out in a very complicated formula those cases

which are ithin the presentence and those cases which are

not.

Mr. Rc1binson. These words which are here are the result
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of a very ong study by Professor Glick, of the Probation

Service of the United States Courts, and by this committee.

Each word has been checked with extreme care over many months,

and it see s to me, before stepping in here and changing words,

which I think all lawyers and judges are very careful about

doing, that we should make a longer study than we are making

at this mo ent.

Mr. McLellan. But is there any doubt that the judge

should have discretion as to whether a charge is of a type to

warrant a presentence investigation?

... The Chairman. A corporation; birds; we don't need to do it.

Mr. Robinson. Why did Mr. Chappell of the Probation Ser-

vice pass cn it?

The Clairman. That is the only justification for having a

large committee.

Mr. Burns. Mr. Chairman, in addition to your list of

railroads end birds, I think you would have to add all those

commoditie frozen as of March.

Mr. Y ungquist. It seems to me to be the sense of the

committee hat the latter part be stricken entirely, that the

court be g yen discretion, and the only question in my mind is

whether the presentence investigation should be made unless the

court directs that it be not made, or that lie directs the cases

in which it shall be made.

Mr. McLellan. May I make this suggestion--

Mr. Ycungquist. I was going to say this: From my own

viewpoint i would be inclined to encourage presentence investi-

gation, and it seems to me that inserting in line 18 "unless

the court ctherwise directs" would serve the purpose, because
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6 otherwise 1he court could direct the classes of cases to be not

investigatEd, such as the Migratory Bird Act, Food and Drug Act,

and other ffenses.

Mr. McLellan. May I make one suggestion, having in mind

what Judge Burns suggested, and Mr. Holtzoff?

I thilk it will give rise to much difficulty in thl-e future

if you do t in this wayt, so I suggest that in line 22 you add,

after th, ord "release" "or is otherwise not feasible"

And i you add at the end of the paragraph the words "or

is feasibl ."

Mr. H ltzoff. I was just wondering, Judge---"investigation

might be f asible"--

Mr. M Lellan. We differ upon the use of the word

"feasible.'

The Cliairman. Doesn't Judge Burns' suggestion rather cover

all of tha by just inserting those words in line 18?

Mr. M Lellan. I dare say, but that--has he got to make an

order in each case?

The Chairman. Oh, no, no. It could be done in a fev

cases, it :ould be a standing order.

I tak it what is desired is to put the burden on the

court to d it vhere it should be done, and if those words vere

inserted in line 18 and if a district judge did none of them,

the Admini trcative Office would soon make it known and it

would come to the attention of the Circuit Court of Appeals,

and he would soon begin to learn by the grape-vine that he was

falling domn.

Mr. Bmurs. I suggest it be by amend•xent to line 17, after

tGhe word "probation", "unless the district court otherwise
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orders".

Strik out "district", leaving it, "the probation service

of the cou t shall make a presentence investigation."

"unle s the district court otherwise orders".

Mr. H ltzoff. Wouldn't you rather have "directs"? The

word "orde s" implies formality.

Mr. B rns. "the district court otherwise directs".

Mr. Ybungquist. "shall make a presentence investigation

and report " Stop there?

Mr. H ltzoff. Yes.

Mr. S asongood. That would be satisfactory to me.

The Chairman. But I wonder if we could please Professor

Glick.

*Would it be fair to say the court should ask the probation

department to investigate, and then leave the other sentences?

Mr. Medalie. You see you are not limited to the probation

service making investigations. It is there to determine the

sentence ad where the man goes.

For example, there are some special penitentiaries for

youthful offenders, aren't there?

Mr. Holtzoff. Yes.

Mr. Modalie. And then there are places where you can

treat narcotic addicts.

Mr. Holtzoff. I can conceive of minor cases where it

would not be necessary.

Mr. McLellan. Now, I would like to find fault with Judge

Burns because I think he knows much more than I do, but the

trouble is that those who want presentence investigation will

say that that means that the court has the power to order that
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there by nr presentence Investigation in any case, and so I

suggest, i place of the word "unless", "save in cases where

the distri-t court otherwise directs".

It is a little different than giving him the power to

say that t~ey shall not--he won't have that system in his

court.

Mr. B rns. That is agreeable.

Mr. HDltzoff. "save in cases in which the district

Mr. MHLel]an. "save in cases where',

Mr. Y ungquist. Would that be inserted in line 17?

Mr. MHLellan. Yes. It means more words but has a little

dif±ferent caning.

The C airman. Any further remarks.

Mr. Seasongood. Should you have a hyphen in "presentence"?

Mr. Hbltzoff. i think you should.

I tuhoight we were going to stop at the word "court".,

Mr. R)binson. We made Professor Glick a special member of

this comrni tee and we can very well insert his words.

Judge in migratory bird cases, don't lines 22, 23, and 24

takme care )f that-?

Mr. M-Lellan. No. That relates back--

Mr. Robinson. This much does finally put it in the

court's po-er.

Mr. Y)ungquist. But he may have to give a wrong reason.

Mr. Robinson. Let the clause stay in but put in a saving

7 clause sucl as judge McLellan has recommended.

Mr. H Lellan. I don't think it is needed. I think it is

clearly re dundant.
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Mr. Y ungquist. First you give complete discretion and

then you say you give discretion in a limited situation.

Mr. B rns. I would like to make a suggestion that the

Chairman or the Reporter get in touch with Professor Glick and

acquaint him with this change. Point out to him the other

alternative of Judge McLellan, "or is otherwise not feasible",

since that would enlarge the exception clause of Professor

Glick and 9.t the same time would meet substantially the problem

of judicia discretion, and if it becomes important because of

trial conferences with the experts on probation, that we keep

lines 20 to 24--and I think we should consider taking the

alternative of judge McLellan, "or is otherwise feasible"--

Mr. Holtzoff. We ought to have some action now.

The Chairman. I think we are all of the opinion that some

leeway sheuld be given. Whiy can't we have a motion that

either we take judge Burns' suggestion on line 17 as modified

by Judge McLellan's addition of introductory words, or judge

McLellan's original motion relating to the later lines involv-

ing the us- of the word "feasible" or "not feasible", whichever

in the opinion of Professor Glick will accomplish the job he

has in mind?

Those men are experts; we want to take advantage of their

* experience.

Quite obviously, if we are right, they have gone a little

too far.

Let us take the language which will accomplish the alter-

native.

Is tihat feasible?

Mr. YcLellan. I think it is.
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I might say I like Judge Burns? suggestion better than my

own but I think perhaps mine more nearly meets what Professor

Glick has in mind.

Mr. Burns. I think Professor Glick will like Judge

McLellan's better than mine.

The Chairman. Do you make it a motion?

Mr. Burns. Yes.

The C airman. You second it, Judge McLellan?

Mr. McLellan. Yes.

The C airman. All those in favor say "Aye." Opposed,

"Mo."

Carri d.

Now, (c).

Mr. oltzoff. I thought we adopted (c).

The Ciairman. Yes. We will now go on to 45 (d).

Mr. Seasongood. Now, you give a general right to request,

on determination of the guilt, presentence investigation, which

apparently can be had any time before determination of guilt.

Might there not be a serious interference with the trial?

Suppo£e while the trial is going on he says, "I would like

you to det~rmine this."

Mr. II)ltzoff. No, I think the purpose of that is to aid

the probation service.

Ordin rily, if the probation service may not start its

investigation until after conviction it may be worse in some

cases than it would to start its investigation immediately

after the defendant is held by the magistrate, which would

spread ove the work of the probation service and it could

handle mom
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Now, s a safeguard to the defendant it may not start

until afte conviction unless he consents.

Mr. McLellan. I move, in line 37, the word "requests" be

changed to "consents".

Mr. Holtzoff. I second the motion. That was really the

thought ba k of--

Mr. 0 field. This same thing has been done in England

right alonE, hasn't it?

Mr. M3Lellan. I move the adoption of (d).

Mr. H ltzoff. I second it.

Mr. Saasongood. Well, you still have--well, that would

probably tike care of it. I mean, the way it is written, prac-

tically anT time, but now it would be by consent, so it is all

right.

The C iairman. Those in favor of the motion say "Aye."

Opposed, 'To."

Carri •d.

Rule 4-6 (a).

Mr. H ltzoff. That corresponds to the civil rule.

Mr. Y ungquist. I thought we made a lot of changes in

that.

Mr. R:binson. The Style Committee took the instructions

of the Co fittee, and after a very careful study this is the

result of their work.

,Mr. M14Lellan. As it is written here in full?

Mr. R binson. Yes.

The Chairman. This is not part of the appellate rules.

Mr. Hbltzoff. In a sense it is.

The Cliairman. I mean the start of it.
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Mr. H ltzoff. No; it is the civil rule in substance.

Mr. McLellan. I move the adoption of 46 (a).

Mr. Holtzoff. I second it.

The C airman. All those in favor say "Aye." Opposed,

STNO It

Carried.

Mr. McLellan. I move the adoption of 46 (b).

Mr. Holtzoff. I second the motion.

The CMairman. Those in favor say "Aye." Opposed, "No."

Carrie d.

Rule 47.

Mr. Holtzoff. I move the adoption of Rule 47.

Mr. MNdalie. Did we check all the words?

Mr. Holtzoff. I checked that with the criminal section.

I worked it out with them.

Mr. Wechsler. May I ask if Rule 47 is intended to apply

to a case where sentence is excessive?

Mr. McLellan. What was that question, Professor?

Mr. Wechsler. I asked whether Rule 47 is intended to apply

to a case where a sentence is illegally excessive as distin-

guished from too large.

Mr. Holtzoff. No; I think if it is illegally excessive

it is alwars subject to correction.

Mr. Wechsler. Suppose there is no appeal.

Mr. S th. Habeas corpus.

Mr. Holtzoff. Yes. It is void.

Mr. W chsler. It isn't as simple as that.

Mr. MIdalie. It is void only as to the excess or as to

the whole entence?
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Mr. Holtzoff. I think there would have to be a re-

sentence.

Mr. WEchsler. That is required. It is void only as to

the excess. There are Supreme Court decisions on that. And it

raises a s rious problem on habeas corpus.

Since the sentence is voided only as to excess, the man is

lawfully in custody so long as the legal sentence has not run.

Accoraingly, habeas corpus is not valid as a remedy.

Accorlingly, the time in which he is eligible for parole

will be estimated by the department in the light of the sen-

tence that was imposed rather than in the light of the sentence

8 that could lawfully have been imposed.

Now, y understanding of the position taken by the Depart-

ment is that in such a situation the prisoner must make a

motion for correction of the sentence, that such a correction

can be mad by the court at any time, and, unless that motion

has been m de and the correction made, that prisoner is out of

luck, and don't think we ought to indicate a rule which in

any way su gests he may not make that motion.

Mr. Medalie. You want us to make a rule where an illegal

sentence has been imposed, the motion for its correction may be

made at anr time?

Mr. Barns. Suppose you make it read, "A motion for reduc-

tion of sentence addressed to the discretion of the court".

It woald indicate that you were not dealing with where the

motion for reduction was based on the illegality of the thing.

Cinci.
fls

Darrw.
ll am
5/2o/42
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Cinci fls
Darrow
ii a.m.
5/20/42 Mr. M dalie. I thought we could leave it as it is, and
Adv.Com.

then add t e extra sentence dealing with the legal sentences,

and then p Lt no time limit on the other.

Mr. Wechsler. That would be one way. The other would be

as Mr. Set says--leave it out altogether.

Mr. S th. You had better make it before the sentence

expires.

Mr. Hcltzoff. How would it do to insert in line 2, after

the word "s entence,1"the words, "except if the application is on

the ground that the sentence was illegal."

Mr. Burns. I would like to object to that, Mr. Holtzoff,

on the ground that it confuses a very important and a very well

written rule.

* I move now that there be a (b) along the line of suggestion

of Mr. Meda lie, which would take care of the point raised by

Mr. Wechsler.

Mr. Yo gquist. We could make it as a separate subdivi-

sion or merely as a separate sentence. I move that it read:

"A motion for a correction of a sentence imposing

a penalty in excess of that permitted by law may be made

at any time."

It sho1ld be a correction rather than a reduction.

Mr. Burns. I would like to raise a question on Rule 4 7 .

Suppose you have a situation where A and B are both indicted,

both convicted, and both sentenced. A chooses to appeal; B

does not. 's appeal is successful and a new trial is ordered.

That is more than 60 days after B's sentence. Is there any way

in which B ay move? The time for a motion for a new trial
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has passed.

That cccurred in your district, Mr. Medalie.

Mr. H ltzoff. I do not think that is taken care of.

Mr. Medalie. It is not. The judges would like to take

care of that.

Mr. Bmrns. I think they would, too, because they have

learned their lesson, so to speak, from theCourt of Appeals

decision; ut I understand that in one case at least they were

powerless, despite their feeling that justice in a sense had

been misca nred.

Is there a way we can provide for that?

Mr. Y ungquist. I think that would be rather dangerous.

Mr. Mdalie. It can be done by the President.

0 Mr. Holtzoff. Yes, and there have been cases where that

was done, there the Department of Justice recommended pardon.

Mr. Burns. If that were a valid answer, we could save a

lot of pages here.

Mr. H ltzoff. I do not say it is a complete answer. It

is a partial answer.

Mr. Y ungquist. The defendant always has remedy by appeal.

We are not foreclosing his appeal.

Mr. Burns. I do not press it, and I do not think the cases

0 are very numerous, and it would raise a very difficult question

of draftsmanship. I just call it to the attention of the

committee.

Mr. M dalie. I had a situation like that about twenty

years ago Ln a state court, where two men were convicted and

one appealad. The reversal followed, and on the retrial, which

I had--I did not have the first trial--the man was acquitted.
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Thereupon the Governor pardoned the other man.

The Chairman. You have the amendment as made by

Mr. Youngqaist, to be added to line 7. What was that again?

Mr. Yoangquist. "A motion for a correction of a sentence

imposing a penalty in excess of that permitted by law may be

made at any time."

Mr. Seasongood. There are some instances where the punish-

ment is illegal, for instance, where they impose both fine and

imprisonment. Would that be included in that?

Mr. Youngquist. One or the other would be the excess.

Mr. Medalie. Why don't you say"an illegal sentence"?

Mr. Holtzoff. You can say "in excess or other than

permitted by law." For instance, only a fine is permitted by

law, and the judge imposes a jail sentence.

Mr. Medalie. Wouldn't "illegal sentence" cover it?

Mr. Youngquist. I think it would. "A motion for a

correction of an illegal sentence may be made at any time."

I so move, Mr. Chairman.

The Chairman. All those in favor say "Aye." Opposed,

"No." The motion is carried.

The heading should be corrected to read, "Motion for

Reduction or Correction of Sentence."

Mr. Robinson. Ycaare speaking of cases which have accumu-

lative counts, and the sentences should be concurrent sentences

and not consecutive.

Mr. Holtzoff. That can be covered.

Mr. Robinson. Yes, but you had it for a while.

Mr. Seasongood. Line 1 should not be "A motion for

reduction or correction of sentence"?
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Mr. Yo ungquist. No.

The Chairman. 48 (a).

Mr. Me alie. I still have something here before we come to

that. I an not so sure whether Chapter 10 is a good arrange-

ment, "Juds ent and Appeal." I think matters that are

appellate should be entirely separate. Matters that relate to

judgment should be separate.

Mr. Hcltzoff. Our appellate rules take in--

Mr. Medalie. It is a historical reason. That is another

reason.

The C irman. No. It is more than that. We have another

difficulty to meet there. The rules in Chapter 10 do not

require the consent of Congress.

@ 2 Mr. MNdalie. Nevertheless, we can have two chapters.

"Judgment and Appeal," for proper arrangement, would be better

broken up into one chapter for judgment and its correction and

another chapter for appeal.

Mr. Bmrns. I so move.

Mr. Holtzoff. I second the motion.

Mr. Youngquist. What you mean is that Rules 45 to 48

should be one chapter?

Mr. Medalie. I think so.

Mr. Y ungquist. And from 49 on should be in another?

Mr. Medalie. That is right.

The Cbairman. You have heard the motion. All those in

favor say "Aye." Opposed, "No." The motion is carried.

Mr. M dalie. Then Chapter 11 starts with Rule 49.

Mr. Holtzoff. That is right.

The Chairman. Rule 48. Are there any questions on 48(a)?
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Mr. Holtzoff. I move its adoption.

The Chairman. All those in favor say "Aye." Opposed,

"No." The motion is carried.

48 (b).

Mr. McLellan. Under that how would a motion for a new

trial now te? Is it sufficient that a defendant moves for a

new trial tecause a new trial is desired?

Mr. Me dalie. He would have to have an affidavit that sets

forth facts

Mr. Bmrns. Should we have a rule requiring him to do that?

Mr. Hcltzoff. I suppose he would have to support his

motion eit er by a memorandum--

Mr. McLellan. I know, but we have the old-fashioned way--

against the evidence and against the weight of the evidence--

and now ard you going to change all that and give him the power

to order a new trial whenever he thinks a new trial is in the

interest o. justice?

Mr. H ltzoff. Isn't that the existing law? I was of the

impression that the district court did have authority today to

grant a nei trial if the judge thought there was a miscarriage

of justice Am I right in my conception?

Mr. M Lellan. The truth is that I do not know. I thought

there were well-defined grounds for a motion for a new trial.

Mr. H ltzoff. I was reading somepapers recently on

motions for a new trial in another connection, and I noticed

that in so e cases a judge may grant a motion--

Mr. McLellan. I do not care for that. I will withdraw

it.

Mr. Youngquist. Just as a matter of location, should the
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provision in (a) for a withdrawal of a plea of guilty and nolo

contendere be in this set of rules? That really belongs in the

earlier section, pleading in the trial court before conviction.

Mr. Ho tzoff. It is in the civil appellate rule now.

0Mr. McLellan. You already have the conviction.

Mr. Youngquist. I beg your pardon. This is after the plea

is entered. That is probably all right.

Mr. McLellan. Is there any motion on (b)?

The Chairman. No motion yet.

Mr. Yo gquist. I move it.

Mr. Mc ellan. I second it.

The Ch irman. It has been moved and seconded that we adopt

48 (b). All those in favor say "Aye." Opposed, "No." The

0motion is ca ried.

We comr now to 48 (c). Is there any motion on (c)?

Mr. Holtzoff. I move its adoption.

The Chairman. Does anybody second it?

Mr. Mc ellan. I second it.

The Chairman. All those in favor say "Aye." Opposed, "No."

The motion is carried.

We now come to 48 (d).

Mr. Ro inson. I move its adoption.

Mr. Holtzoff. I second the motion.

The Chairman. All those in favor say "Aye." Opposed,

"No." The motion is carried.

We now come to 48 (e).

Mr. Waite. I want to ask a question about that. Is that

purposely iatended to make a motion for retrial on newly

discovered evidence available any time?
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Mr. HoLtzoff. Yes. That was thrashed out at the last

meeting, Mr Waite. And it was voted unanimously, I believe on

Judge McLel an's motion, that there should be no delay.

Mr. Seasongood. Just a minute. There is a difference in

that (e) and the rule before the magistrates, on page 5, Rule 5.

Did you mea that?

In this case you can only make it if you have a remand. If

an appeal i pending, you can only make a motion to remand. In

other cases you allow it before the justice.

Mr. Ho tzoff. We struck out all the rules relating to

trials of petty offenses, anyway.

Mr. Mc ellan. Would you not rather have "entertain" on

line 21 rat er than the word "allow"? That is giving the

judge the rLght to hear the motion, but not to allow it until

you get the case back.

Mr. Yo ngquist. We could go a step further and say, "but

if an appea is made, the motion shall be made only on remand of

the case."

Mr. Mc ellan. As a practical matter, there is a case up in

the Circuit Court of Appeals, a clear case of newly discovered

evidence. Why not say the appellate court? In the necessity of

deciding th case, let the motion be entertained, but not

allowed unt 1 a remand of the case.

Of cou se, I am familiar with the rule that once a case is

out of the ourt, ordinarily you cannot do anything with it; but,

as a practical matter, I think it would be desirable to let that

be heard.

Mr. Ho Ltzoff. You mean, "shall be allowed"?

Mr. Mc.ellan. No. "but if an appeal is pending, the
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court may llow a motion only on remand of a case."

Mr. Hcltzoff. He can hear it on remand and then ask it

after remand.

Mr. McLellan. I think that is a desirable change.

Mr. Hcltzoff. I am sure it is.

Mr. S asongood. I am not sure that it is, with great

deference. The appellate court has its calendar arranged, and

the trial court starts to hear something and the appellate

court says, "Well, we had better pass this until he decides the

motion for a new trial."

Mr. H oltzoff. There is no harm in that.

Mr. Seasongood, But it is their calendar and they are

supposed tO expedite it.

Mr. McLellan. I do not care much, but if I saw a case for

a new tria where there was really something to it, I would like

to hear it

Mr. S asongood. All you would have to do is to make a

showing to the appellate court that there is enough of a show-

ing to send this back to the trial clerk and let them go ahead.

Mr. Holtzoff. No. Under Judge McLellan's amendment, be-

fore the m tion is granted the case would have to be remanded,

but the district court would be permitted to hear it in the

meantime. Am I correct on that?

Mr. MeLellan. Yes. I think that is a practical thing to

do.

The Chairman. Can we use the words, "may grant the

motion"?

Mr. McLellan. That is better.

Mr. Se-asongood. That is a deviation from usual practice,
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is it not?

Mr. McLellan. Yes.

Mr. Seasongood. You take an appeal from a labor relations

case. The court of appeals may order it, but I do not think the

Board itself can go ahead while it is pending for enforcement

in the court of appeals, can it?

Mr. Burns. It has been held that it can.

Mr. H ltzoff. The Supreme Court has held that the Board

may reopen the case.

Mr. Burns. While the appeal is pending.

Mr. Holtzoff. I move the adoption of (e) as modified by

Judge McLe lan.

The Chairman. Change the word "entertain" to "grant"?

0 Mr. M Lellan. Yes.

The Chairman. All those in favor of the motion say "Aye."

Opposed, " o." The motion is carried.

48 (f.

Mr. H ltzoff. I move its adoption.

Mr. MdLellan. I second the motion.

The Chairman. All those in favor say "Aye." Opposed,

"No." The motion is carried.

Rule 19.

Mr. MdLellan. I move the adoption of 49.

Mr. Holtzoff. I second the motion.

The Chairman. All those in favor of the motion say "Aye."

Opposed, " o." The motion is carried.

Rule 0 (a).

Mr. 0 field. It seems to me that lines 7 to 10 will

invite too frequent appeals. I should imagine a good many
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defendants without counsel would want to take an appeal where

it was not justified at all.

Mr. Hcltzoff. Well, this relates only to appeals by the

Government.

SMr. Y oungquist. No.

Mr. H(oltzoff. I thought you were talking about Rule 49.

I beg your pardon.

The Chairman. Rule 50, lines 7 to 10.

This is off the record.

(Ther was a discussion off the record, after which the

foll wing occurred:)

Mr. Youngquist. I move that 50 (a) be adopted.

Mr. Holtzoff. I second the motion.

The C irman. All those in favor say "Aye." Opposed,

"No." The motion is carried.

Rule .0 (b). This is taken verbatim from the present

appeal rul s.

Mr. MeLellan. I move its adoption.

Mr. Longsdorf. Before we proceed to vote on that,

Mr. Chairman, I want to make known some information I received

which migh bear on this. With respect to the printing of the

testimony n the record or in the briefs, I was informed that

0some attem t would likely be made to amend civil procedure Rule

75 with re pect to the reporter's transcript and with respect

to the printing of it.

The Chairman. That would not come up under this section,

would it?

Mr. L ngsdorf. But a part of the proposal to amend was

this: that with the notice of the appeal should be filed a
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specification of the points relied on for reversal--not these

repetitious assignments of error, but a general specification--

so that with the notice of appeal might be served a precipe for

parts and not all of the record, to diminish the record. Then

0when the reporter t s transcript is sent up in diminished form,

with part of the testimony left out that the appellant does not

deem necessary, the courts could pass upon the propriety of

that designation, whether it would be sufficient or not.

The point is to keep them from overloading the record with

excerpts of testimony or with the full record of the testimony

where it is not needed.

Mr. Holtzoff. But the notice of appeal has to be filed

within three days or five days, and it is impossible for the

attorney to have his points.

Mr. Loagsdorf.. I realize that objection.

Mr. Holtzoff. That can all be done in the preparation of

the record at a later stage.

Mr. Longsdorf. I know, but the proponents of this measure

want to get it done sooner. I do not know that they want to

limit the time for taking appeal quite so shortly as is provided.

Mr. Holtzoff. That was fixed by the Supreme Court back

4 in 1933, in order to shorten the time. To have the lawyers

*required to have a statement of points ready in five days is an

injustice to defendants as well as a hardship to lawyers.

I think the rule in its present form is fair to everybody.

After all, the appellant makes up the record. By that time he

may know what to raise.

Mr. Lo gsdorf. I am neither pro nor con on the merits of

this thing, but what I give you the information for is this:
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We do not want to proceed and get- our rules here out of con-

formity- wit the civil mithods of appeal any more than is

necessary.

Mr. o Ltzoff. This is in accordance with the civil rules.

Mr. Longsdorf. I know.

Mr. HoLtzoff. If the civil 'rules shouild be changed -three

or four years from now, then these would be.

Mr. Lagsdorf. Just *o W do not get out if step with the

civil aide )f the court.

The Ch tiran. 'ou ,ave htArd the motion on (b). All""hos,

in favor sa "Aye.* Opposed, 'Jno.' The motion is carried.

All thase in favor of 50 (a) sy'Aye." Oppose4, 'No.X

The motion S carried,..,

-I sup 1,se the form on the rfolowing page is all right.

Mr. So songood. Why do you put it at this point rather

than in the appendix?

Mr. Ho ltzoff. It will eventully be in the appendix. I

think it vas for the convenienz, of this committee.

The C irman. It shoud 'go in the appendix.

Mr. Be songood. It is out of place there.

The *ti ,n. Rule 51 ()}.

Mr. 0Oield. Isn1 t It necessary to add to Jule 50 the-

last senten9' in Rule 91? Doesn't tha1t cover s:Aply prosecu-;

tion appeal' and not appeals by the defendant?

Mr. liae. I think that Would be very dosirable, would

it not? On of the worst frauds that was ever invented was the

assignments of error.

Xr. +Or ileld. 'I believe that the original criminal appeal

rules conta Led this provisaIn.
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Mr. Holtzoff. Yes, but the civil appellate rules, which

came five years later, eliminated the assignments of error,

and this will put criminal appellate procedure in step with

the civil appellate procedure.

Mr. Me alie. Mr. Warfield's point is that he wants the

last sentenee of Rule 49 to go into Rule 50, so it will apply

to a case of the supreme court to the circuit court of appeals.

There would be no question about that.

Mr. Holtzoff. There is no question about it, because

there is no provision for it. It is necessary in Rule 49

because the r are abolishing an existing practice.

Mr. Me alie. Why not put it in anyway?

The Chairman. Where would that go?

0 Mr. Orield. At the end of 50 (b), I would think.

Mr. Holtzoff. You cannot transfer that into 50 (b), be-

cause the sentence reads, "Petitions for allowance of appeal,

citations, nd assignments of error in cases governed by this

rule are ablished."

They hyve been abolished before in all cases except direct

appeals, and that is why it is necessary in Rule 49 and would

be out of p ace, I think, in Rule 50.

Mr. Longsdorf. We abolish it by saying it shall be taken

by filing a notice. It is abolished by those words.

Mr. Ho tzoff. I agree with you that it is surplusage. I

would not o ject to striking it out entirely, but it should not

be transferied to the other rule.

Mr. Orfield. I think the original appeal rules contain

that provis on.

Mr. Ho tzoff. No. They contain a provision for a state-
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ment of grounds of appeal in a notice of appeal, but they did

away with grounds of appeal and citations and assignments of

error.

The C irman. Would not the motion really be to eliminate

the last three lines of Rule 49 as no longer needed?

Mr. Holtzoff. I think so.

Mr. Seth. Aren't they needed in appeals to the Supreme

Court now? Is there anything abolishing them on direct appeals

by the Government to theSupreme Court of the United States? You

have got to have it in if you have it abolished there.

Mr. Hcltzoff. The purpose of that is to abolish this

requirement in those direct appeals by the Government.

Mr. Seth. It had better stay in.

0The Chairman. If there is any doubt, you had better leave

it in.

Mr. Medalie. You could take that sentence out of 49 and

put it in somewhere else where it is applicable to both 49

and 50.

Mr. Holtzoff. I do not like to see it made applicable to

50, because the way it is worded it is only applicable to those

cases where the requirement now exists, and you are abolishing

it; but to abolish it in the other cases where the abolition

took place in 1933 would seem to me to be somewhat incongruous.

Mr. M dalie. Well, you could have something that is very

simple. Strike out, "cases governed by this rule." Wouldn't

that do it?

Mr. Ycungquist. I think that Rule 49 should be self-

5 contained. It is a special proceeding--an appeal to-

different ourt from that to which a defendant may appeal--
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and if we dD anything, I think we ought to leave this one as it

is and put In whatever language may be necessary in the rules

that relate to appeals to the circuit court of appeals.

Mr. Orfield. This is the language of criminal appeal

Rule No. 3:

"Petitions for allowance of appeal and citations in

cases governed by these rules are abolished. "

Mr. Holtzoff. Exactly, but that was in 1933. For us in

1942 to insert that sentence would seem to me to be somewhat

incongruous.

Mr. Yo ngquist. If we are enacting them, would not the

omission of that statement possibly be taken to be a reinstate-

ment of the old practice?

Mr. 0 ield. We have repealed all the old rules later on

in these rules.

Mr. Longsdorf. I think we ought to read the rules of the

Supreme Court which regulate the taking of direct appeals to

the Supreme Court.

Mr. Hcltzoff. We have read them in preparing and drafting

this.

Mr. Lcngsdorf. Then you would see why this was put in

here, and 3ou would find out also that in the civil rules direct

appeals to the Supreme Couikt are not regulated. Therefore, it

had no place in the civil rules--there was no need for it--but

there is a need for it here in Rule 49.

The Chairman. Let us get the question to a head. Is

there a mot ion?

Mr. 0 field. I move that we take this last sentence of
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Rule 49 and add it to 50 (b).

Mr. Se h. I second the motion.

Mr. Holtzoff. You mean to transfer it?

Mr. Or ield. To keep it in 49 and repeat it in Rule 50

(b).

Mr. Seasongood. Has Mr. Orfield read that? The rule

there did not say "assignments of error," did it?

Mr. Orfield. No, it did not contain that language, that

is true.

Mr. Seasongood. Where you have "assignments of error are

abolished," that is not in the rule as it exists.

Mr. 0 field. Not in the criminal appeal rules.

Mr. Seasongood. It is not in the criminal appeal rule

as it exists. Do you want it in?

Mr. Hcltzoff. No.

Mr. Youngquist. We do want to abolish asignments of error.

Mr. Holtzoff. We abolished it in 1933.

Mr. Ycungquist. As he read it they are not abolished.

Mr. Hcltzoff. Rule 3 of the criminal appeal rules,which

were promulgated in 1933, provides: "Petitions for allowance of

appeal and citations in the cases governed by these rules are

abolished.'

Mr. S3asongood. We are talking about assignments of error.

Mr. MEdalie. I began feeling silly, because I began

thinking of a few cases in our office with those grotesque

assignment: of error.

Mr. Y ungquist. I second the motion.

The Cl irman. All those in favor of the motion say "Aye."

Opposed, "0o." The motion is carried.
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Now we have Rule 51 (a).

Mr. Yoigquist. You could now shorten the headings a good

deal, now that you have a separate chapter.

The Chairman. Is there a motion on 51 (a)?

Mr. Ho.tzoff. I move that we adopt it.

Mr. Orfield. I would like to see added to Rule 51 a

provision that the circuit court of appeals shall have the

power to hear new evidence, in other words, review the facts.

I donot bel.-eve that they have that power at the present time.

Mr.Youmgquist. That is, to call witnesses and to hear

them before the circuit court of appeals?

Mr. Orfield. Yes. I would leave it to the discretion of

the circuit court.

Mr. Yo ngquist. Why?

Mr. Or ield. In order that the criminal defendant might

have a hear-- g on the merits and that he might get a review on

the facts a well as thelaw.

Mr. Se4 songood. He would have to be tried by the jury,

under the constitution, in certain cases, and he has to be

there.

Mr. Or ield. It is the defendant who is taking the appeal,

so he is not injured.

Mr. Lo gsdorf. That is under the jurisdiction of the

circuit court of appeals, and we cannot do it.

Mr. McLellan. Wouldntt it be desirable to pass upon (a)

first and take the matter of additions later?

The Chairman. All those in favor of 51 (a) say "Aye."

Opposed, "No " The motion is carried.

Now, 5 (b).
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Mr. Seasongood. I would like to make the same point in

behalf of tae languishing prisoner--that he does not need five

days before bail can be furnished. He does not have to do it

under existing practice.

Mr. Ho tzoff. I agree with Mr. Seasongood. I do not

think the f ye days have to be made mandatory.

The C irman. Your motion is to strike out "upon five

days' notic "?

Mr. Sesongood. Yes.

Mr. Youngquist. That five days' notice requirement

applies also to a motion to dismiss the appeal.

Mr. Seasongood. All courts of appeals have rules provid-

ing the timo within which you have to serve motions.

0Mr. Yo ngquist. I thought that your suggestion related

only to an rder on bail.

Mr. Seasongood. No. I would like to strike out the "five

days' notice," because each court of appeals has rules as to

the number of days' notice they require for filing the motion.

Mr. Mc ellan. Don't you want the Government to have some

kind of a notice to dismiss an appeal?

6 Mr. Seasongood. They require that. All courts of appeals

rules require you to give notice.

0The Chairman. Isn't there an advantage in uniformity?

Mr. Holtzoff. I am wondering whether this is not the

sort of detail which might be left to circuit rules, because

the period cf time might vary with local conditions. I can

conceive of a longer time being required in the Ninth and

Eighth Circ its than perhaps in the First and Second Circuits.

Mr. Youngquist. I second the motion.
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The Chairman. The motion is to strike "upon five days'

notice" in line 8. All those in favor say "Aye." Opposed,

"No." The motion is carried.

The motion now is to adopt 51 (b) as modified. All those

in favor say "Aye." Opposed, "No.", The motion is carried.

Rule 52 (a).

Mr. W ite. Are we going to discuss Mr. Orfield's sugges-

tion?

The Chairman. I beg your pardon.

Mr. O field. I will put that in the form of a motion. I

move that ire add subsection (c) to Rule 51 (a), permitting the

defendant to have an appeal on the facts, permitting the

circuit coI rt of appeals to hear new evidence, to call any

witnesses, in the discretion of the circuit court.

I wou d not give the defendant that right--not an absolute

right--but I would leave it simply in the discretion of the

appellate eourt. That Is the situation in England at the

present ti ie. The appellate court in its discretion may

review the facts. The defendant has no absolute right to have

the court eview the facts.

Mr. H ltzoff. Do you mean to review-the facts or to hear

,new eviden e?

Mr. O field. That is somewhat broader--to hear new

evidence-- hat is true.

Mr. M dalie. Do you want to carry out the idea of the

English Criminal Appeals Act?

Mr. field. Yes.

The C1 irman. Will you separate your motions and make

separate m tions as to reviewing the facts and also as to
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hearing ne• evidence, because I think you have different

problems?

Mr. 03 field. If they were permitted to hear new evidence,

that would impliedly allow them to hear facts.

Mr. Holtzoff. I would favor giving that power to review

facts. I should hesitate giving them any broader authority.

The C irman. That is what is running in my mind.

Mr. Wechsler. Is there any question of jurisdiction?

Mr. Yungquist. That came up while you were out.

Mr. Wechsler. I am sorry.

Mr. Y ungquist. I am commending you for remembering it.

Mr. Wechsler. Is it answered?

Mr. Yungquist. N6.

Mr. O field. The appellate court is given a certain

amount of power to review the facts, is it not?

Mr. H ltzoff. Yes, it may review facts, but not hear

new eviden e. I think there would be a great deal of justice

perhaps in a similar rule in criminal cases.

Mr. Y ungquist. I am rather puzzled by what "review of

the facts" means. Does it mean that the court will determine

whether th re is substantial evidence to support the conviction,

or does it mean that the court shall determine from the

evidence whether it is satisfied--that is, whether the court,

is satisfied--beyond a reasonable doubt that the defendant is

guilty? Those occur to me to be the only two.

Mr. Holtzoff. No. The equity rule is different.

Mr. 0 field. It would be a question, it seems to me, of

weighing the evidence or balancing the evidence.

Mr. Youngquist. Doesn't that bring you right down to a
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duty in a circuit court of appeals, then, to determine whether

the defendant is guilty or not guilty?

Mr. Orfield. I would give them that power. I would not

compel them to exercise it. I would leave it to their discre-

tion.

The C irman. Aren't you aiming at the power of the

English Criminal Appeals Rules? They determine whether or not

they, sittilig as a jury, find that the evidence sustains or

does not sustain a conviction. They put to themselves the

same question as we put to a jury.

Mr. Wechsler. There is allowance for the jury having

heard the w tnesses.

The Chairman. They also revise sentences up and down.

Mr. Holtzoff. The equity rule does not go as far as you

perceive this provision would go. My understanding of the

equity rule is that the court of appeals may set aside the

sentence as I-ontrary to the weight of the evidence, but only

if it deems bhat it is clearly and overwhelmingly so. It does

not mean tha the appellate court must be convinced beyond a

reasonable d ubt. The only question it will determine is, Is

the weight o the evidence so overwhelmingly against the

verdict of the jury that the verdict is erroneous?

There are many States where local procedure permits that.

That is the lew York procedure, I believe. The appellate court

or the appellate division may review the weight of the evidence,

and Ican see a great deal of merit to it.

Mr. Seas ngood. There is a great deal of merit to it, but

isn't there some kind of statute that they cannot review

evidence?
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Mr. Hcltzoff. But, of course, these rules would have

the effect of repealing the statutes.

Mr. McLellan. It is taking away from the Government its

non-constitutional right to trial by jury.

0Mr. Wechsler. Mr. Chairman, may I call attention to

Section 2 cf the Act which relates to appellate rules? It is

as follows:

"he right of appeal shall continue in those cases

in wh ch appeals are now authorized by law, but the rules

may, as herein authorized, prescribe the times for and

7 manner of taking appeals and applying for writs of

certicrari and preparing records and bills of exception

and tle conditions on which supersedeas or bail may be

0allowed."

Mr. Seasongood. Is that as far as it goes?

Mr. Wechsler. Yes. It is the second section, and in a

sense it is a limitation on the first and more general authoriza-

tion.

It seems to me that there is some basis in this second

section for feeling that the rules were not supposed to touch

appeals except as to the matters therein specified, namely, the

time for and manner of taking appeals and applying for writs

of certiorari and preparing records and bills of exception.

Mr. 0rfield. Might you not say that this goes to the

manner of taking the appeal, the scope of appeal? It goes to

the manner of taking it.

Mr. McLellan. I think, Mr. Chairman, that we would do

well to leave to Congress any such change as this motion
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contemplate s.

Mr. Seasongood. I think you would have objection from

the court cf appeals. They feel that they are overworked as

it is. I think it would be a fine thing if it could be done,

but there seem to be limitations.

The Ch irman. Can you have the motion separated?

Mr. H ltzoff. Mr. Chairmanmay I offer a suggestion?

I do rot read that as a limitation, Mr. Wechsler, because

the first section of the Act gives authority to the Supreme

Court to piomulgate rules in respect to any and all proceedings

after verd ct, and so on; and the second section provides that

the rule may prescribe those matters which you referred to.

But do you construe that provision as a limitation on the first

*clause?

Mr. Wechsler. There would be no point to it otherwise,

because, az you just said, the first section covers all pro-

ceedings after verdict, which I suppose includes appeal; and I

think the joint of the second section was to be sure that the

rule did nct in any way tamper with a man's right to appeal.

Mr. Hcltzoff. This does not tamper with it.

Mr. Wechsler. It is perfectly true that Mr. Orfield's

motion enlarges the fruits of an appeal, but I would want to

see the le islative history of that rule in detail.

Mr. Seasongood. How about our own charter? Are we limit-

ed to anyt ing that we are to do? Of course, we had rules in

the district court. Later on they were enlarged. Does any-

body have dur scope?

The Chairman. It was enlarged rather informally by saying

that we mi ;t submit any changes that we thought should be made



594

in the appe als rules to bring them in line with the develop-

ments of the last five or six years, brought about largely by

the improvements in the civil rules.

Mr. Seasongood. There was an order of the Court, which I

have seen.

Mr. Ycungquist. On the appellate rules?

Mr. Seasongood. I think so.

Mr. S th. Wasn't the order in criminal contempt cases?

Mr. Hcltzoff. That was the statute.

Mr. Ycungquist. Was there an order on the appellate

rules?

Mr. Robinson. It was in the second motion.

Mr. McLellan. I would like to have the motion stated, so

0I can know what it is.

Mr. Ofield. The motion is that Rule 51 (c) shall read,

"The appellate court in its discretion may review the facts."

Mr. Hcltzoff. Wouldn't you add: "shall not pass judg-

ment unless clearly erroneous," to embody the concept of the

equity rul ?

Mr. McLellan. Do you really mean that, Mr. Orfield? You

want to adcpt the equity rule rather than give the court of

appeals the power to look the evidence over and to determine

0whether upon that evidence it would have come to a conclusion

of guilt? I would like to know which you want in your motion.

Mr. Ofield. Maybe I do not have the equity rule clearly

in my mind.

Mr. Seasongood. That is the ordinary equity rule. The

court can always review the evidence in an equity case.

Mr. McLellan. "but reverse and come to a different
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conclusion only when the court was clearly wrong."

Mr. S asongood. Yes.

8 Mr. McLellan. As I understood Mr. Orfield, he wanted

something more than that--power on the part of the court to

0 look the thing over and decide whether upon the evidence they

would have concluded that the defendant was guilty.

Mr. Hcltzoff. I would like to go along with the equity

rule, but I should hesitate to go further.

Mr. McLellan. Therefore, we ought to know what we are

voting.

Mr. Seasongood. We ought to have the statute which we

are repeallng. I have in the back of my mind that you cannot

review under an existing law.

4Mr. Seth. The Constitution limits it.

Mr. Seasongood. But there is a statute that the appellate

court shall not review questions of fact.

Mr. McLellan., It says the court of appeals has jurisdic-

tion of certain things, which does not include deciding a case

upon evidence heard below, except in equity cases.

Mr. Seasongood. Has only appellate jurisdiction.

Mr. McLellan. That is it.

Mr. 0rfield. I move that this question be referred back

for study.

Mr. Youngquist. I think we ought to decide it now.

Mr. Holtzoff. I think we ought to decide the policy and

then study the phrasing.

Mr. Dession. There is more than phrasing involved. I am

interested in two things. First I am interested in the merits

of the prorosal. I am troubled by, first, the question to
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what extent would this involve changing the jurisdiction of any

of the appellate courts?

Now, I am not sure that it would, but I think we would

have to study that. We would have to study the statutes which

0 define that jurisdiction now, and we would probably, after

doing that, have to find out what content the word "appeal"

can be given that is most broad.

We have the further point of the statutes conferring rule-

making power.

As Mr. Wechsler said, the legislative history that he

urged would be pertinent on that. I would hate -to come to the

conclusion that we cannot touch this at all, but I am not sure

that we can.

Mr. Waite. I consider this as an extremely important

problem, but one I have not thought about, even, and I would

not feel qualified to give a sound judgment on it. I could not

vote for oi against it with any feeling of assurance on it. I

would like to study it.

Mr. Hcltzoff. I have the statute here, if you want to

refer to it.

Title 28 of the Code, Section 225, relates to the appellate

jurisdicticn of circuit courts of appeals, and all it says that

is germane to the question here is this:

'-The circuit courts of appeals shall have appellate

jurisdiction to review by appeal final decisions -

"First. In the district courts, in all cases save

where a direct review of the decision may be had in the

Supreme Court."
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There is no jurisdictional question involved.

Mr. Seasongood. Isn t t there another section that there

shall not be a review of questions of fact?

Mr. Lcngsdorf. There is another jurisdictional question

arising out of the Act which does not appear in Section 225

here. I think the section occurs around the 800-sections in

Title 28. I remember that a very material part of that was

omitted by paraphrasing when the u.S. Code was compiled.

Mr. Seascngood,. Mr. Youngquist has the order of the Court

there. He can comment on it.

Mr. Yo ngquist.. The order of the Court authorizes the

committee o make such recommendations as may be deemed

advisable especting amendments to the rules promulgated by

this court -that is the appellate rule.

It occurs to me that the Court would be shocked if we

should propose this as an amendment to the rules that had been

made and also that it would be rather presumptuous on our part

to propose so drastic a change. It is more than an amendment.

It goes into a new field.

I would have no objection to the committee's studying the

problem and perhaps making an informal recommendation to the

Court latez, but I should doubt very much the advisability of

permitting that study to delay the action of the committee on

the work t at is clearly committed to it.

9 Mr. Wechsler. The essence of the problem really is, Mr.

Chairman, think, this, and it goes to some extent to the

district court rule. Can we make any recommendations that go

to matters which have heretofore been regarded as matters of
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Cinci. power of the court as distinguished from the way in which the

fls court shall exercise its power under the governing rules of

27bb
procedure?

I do ot mean that that formula makes that clear distinc-

tion, but, rather, is a way of stating the problem. I am very

dubious on anything that touches power. I certainly think that

we can propose no better reform than to bring sentences within

the scope of appellate review in cases of abuse of discretion.

I rather believe that the court might hold that it has

that power if the appellate court permitted the issue to be

argued, but even then I have doubt about moving beyond our man-

date.

Mr. M Lellan. Mr. Chairman, I think our rules ought not

to be held up by this kind of investigation, however desirable

the invest gation may be.

I thi k I will call for the question.

The Chairman. May we have the motion repeated, because I

am afraid lost it?

Mr. W ite. The motion was to refer it for a further study

to the Rep rter and his staff.

The Chairman. The motion, then, is to refer the question

raised by fir. Orfield's motion to the Reporter's staff for

further study. All those in favor say "Aye." Opposed, "No.

All t ose in favor show hands. Five. Opposed, six.

The motion is lost.

Mr. Seasongood. I would say that we should perhaps view

this in some form as a matterfor consideration, but not in our

assigned w rk.

Mr. Robinson. It has been under consideration, largely
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based on M . Orfield's book, in which the English practice has

been observed. We have decided that some results obtained by

that Engli h practice cannot possibly be obtained in this coun-

try under constitutional restrictions.

The C irman. That is why I asked Mr. Orfield to separate

it. We know that in a court of criminal rules appeals in

England the defendant is present. He is never present here.

It seems to me that that fact alone would make a difference on

the matter of taking testimony.

Might we have a motion that might bring these topics as

topics to the attention of the Court, where we could say that

we conside' they are outside our province, but matters that we

think requ re consideration? Is that presumptuous?

Mr. S asongood. Why not wait until after the Chairman sees

the Chief Justice and sees whether that is all right.

The Clairman. If it is, would it be the sense of the

meeting t t some memorandum be submitted to the Court broach-

ing the tolics but not attempting to pass upon them?

Mr. Seasongood. Including the ability to increase sen-

tence.

Mr. H ltzoff. Not increase sentence. That would be uncon-

stitutional.

Mr. Seasongood. That is the English practice.

Mr. Hcltzoff. Yes. Ex parte Lang holds you cannot in-

crease a sentence once it is passed.

Mr. Rcbinson. But the defendant could waive that as a con-

dition of his appeal.

Mr. Seasongood. If that was a condition of his appeal, you

could do it that way. There is a decision of the Supreme Court
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where in a state court they allowed an increase of sentence.

They held ;hat that was constitutional. I am quite sure there

is a decis ion of that kind in the Supreme Court.

Mr. Y ungquist. I second the motion.

The Cbairman. You have heard the motion. All those in

favor say "Aye." Opposed, "No." It is unanimously carried.

Mr. W chsler. If the line of approach is the power of

approach, how do we get a thing like waiver of indictment?

I simply w nt to get the sense of the definition with regard

to jurisdi tion clear. Perhaps my question was not clear.

Mr. Y ungquist. Yes, it is clear.

Mr. Seasongood. Is it the same in a district court as it

is in appellate jurisdiction?

Mr. Wechsler. I think the language of the statutes is

about the ame, except one says before verdict and the other

says after verdict.

Mr. H ltzoff. Yes, but the words of limitation are not

in the other statute.

Mr. We chsler. What words of limitation?

Mr. Holtzoff. You construe section 2 of the appellate

statute as words of limitation?

Mr. W,)chsler. Well, I suggested that they might be, but

I did not pass on the point.

The C airman. Rule 52 (a).

Mr. Waite. Are we discussing 52 (a), Mr. Chairman?

The Chairman. Yes.

Mr. Waite. It seems to me that there is an alternative

which has ot been considered. It says, "A sentence of

imprisonme t shall be executed unless an appeal has been taken
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and the derendant has elected to remain in detention."

Suppo3e he does not elect to remain in detention, but has

taken an appeal and has asked for bail?

Mr. Holtzoff. That is taken care of in another paragraph

later on, n paragraph (c).

Mr. Waite. Well, even so, (a) as it stands simply says

that unless he has elected to remain in detention, the sentence

shall begin. It does not leave any alternative there for (c).

10 We ou ht to have something in there which will protect him

after he his asked for bail under (c).

The Chairman. May we hold that until we get to (c), and

we will take them together? Suppose we just pass (a) for a

End moment, then, and let us go on to (b).
C(b).

Maxsn
fls
12
noon
2/20/42

0
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fls Mr. Holtzoff. That is the present rule.

Cinci.
12noon Mr. S asongood. It says, "A sentence of imprisonment".

5/2o/42
Do you not want "of imprisonment" out? Suppose it is a fine.

Mr. H ltzoff. Well, (b) takes care of a fine.

Mr. S asongood. Stay of execution of sentence to pay a

fine. WelL, you do not say it is executed, the sentence; the

fine is ex cuted unless you stay it.

The Ciairman. (a) is "Stay of Execution - Imprisonment."

(b) is "Stiy of Execution - Fine." Separate the two.

Mr. S~asongood. Oh, yes. "The trial court". It merely

relates to stay of execution. Of course, I suppose it is

obvious thit sentence is immediate if it is a fine. You say if

it is impr~sonment'it shall be executed, but you do not say

that if it is a fine he has a right to execute it. (b) is just

relating tD the stay.

Mr. H ltzoff. Well, (b) is the present criminal rule the

way it now reads.

Mr. S asongood. That is all right, yes, but whether you

should not leave out "of imprisonment": "A sentence shall be

executed". You may have a sentence probably of fine, and that

is not covered.

The Chairman. Your thought is to leave out in line 2 the

words "of imprisonment"?

Mr. S asongood. Yes.

Mr. Youngquist. Well, you would have to make other

changes, though, in that.

Mr. Seasongood. Yes.

Mr. murns. And in the case of a sentence of imprisonment.

Mr. Youngquist. Of course, you have a different situation.
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I suppose dt would be taken care of if we should say in (b),

"a sentence of a fine shall be executed unless the court stays

it."

Mr. Seasongood. Yes. Well, refer it to the Committee on

Style to fix it up if you want to.

The Chairman. I did not get that.

Mr. Seasongood. I say, let the committee fix it up or not,

as they think right.

Mr. Holtzoff. Yes.

Mr. Scasongood. But it seems to me that you have enough to

say that a sentence to pay a fine is executed immediately. It

may be unless he stays it.

Mr. Ho tzoff. That is in the present criminal code.

Mr. Meftalie. Well, the heading of (a) is "Imprisonment,"

is it not?

The Chiirman. That is right.

Mr. Yo ngquist. I beg your pardon?

Mr. Meialie. The heading of (a) is "Imprisonment."

Mr. Seasongood. "Stay."

Mr. Medalie. And that is all we deal with there. Then in

(b) we are dealing with stay, and the heading is "Fine."

Mr. Ho tzoff. I do not think you need any change.

Mr. Se songood. Well, all right.

Mr. Me alie. I do not think so, in view of the content and

heading.

Mr. Wa ite. Mr. Chairman, before we pass that I want to

renew my suggestion that in line 5 there be added the phrase,

"for has beem admitted to bail",

Mr. Medalie. That would be complete.
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Mr. Scasongood. I think so.

Mr. Btrns. I move that.

Mr. Ycungquist. Just a moment. I should like to think

about that a little bit further.

Mr. Hcltzoff. I think there is noobjection to that.

Mr. S asongood. Surely; you execute the imprisonment.

Mr. Hcltzoff. Unless he is admitted to bail.

Mr. S asongood. Unless he is admitted to bail.

Mr. M Lellan. I think there is not only no objection to

it, but it is entirely desirable.

Mr. Yc ungquist. Yes, this expresses it.

Mr. I-IHltzoff. I think that is a desirable addition.

The Clairman. That is moved and seconded. Now, all in

favor of the amendment in line 5 say "Aye." Opposed, "No."

Carried.

All in favor of (a) as amended, say "Aye." Opposed, "No."

Carried.

All t ose in favor of (b), say "Aye."

There were a number of ayes.)

Mr. Y ungquist. I should like to make the suggestion with

respect to that that it be written to conform to (a) in its

beginning.

Mr. H ltzoff. And leaving it to the Committee on Style?

Mr. Y o..ngquist. Yes.

Mr. H ltzoff. All right.

Mr. Mo4dalie. What is that? I missed that. What was that?

Mr. Yomungquist. To conform the first part of (b) to the

form of (a , leaving that to the Committee on Style.

Mr. S asongood. Let us see. In (b) you recite
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execution f a sentence to pay a fine, but you do not refer to

it in (a).

Mr. M dalie. Can't. We do not do that now.

ThoChairman. It would be best, perhaps, to proceed

leaving it to the Committee on Style.

2 Mr. Medalie. Why have a me~t4 g of the Committee on Style

when it takes us two minutes to do it now?

The Chairman. Well, not at the moment, Mr. Chairman of

the Committee on Style. We are plowing along while we. still

have a quo rum, and shall come back in a few minutes.

All tiose in favor of the motion say "Aye." Opposed,

"No." Cdr ied.

Now, we go on to 52 (c).

Mr. R binson. Perhaps you can explain all this.

Mr. Holtzoff. The rule is practically the same as the

criminal appellate code except that it is in a little more

detail. I do not think that the bracketed portion is necessary

and I am going to suggest that we omit so much of this as com-

mences with the bracket in the middle of line 18 and goes down

to line 26, because that matter can be taken--

The Chairman. (Interposing) Line 23.

Mr. *oungquist. It is line 23.

Mr. Eoltzoff. Well, I think the next sentence does not

go out, b cause it is rather a drastic--

Mr. Robinson. Well, it is all taken care of in Rule

No. 55.

Mr. Holtzoff. It is taken care of in another rule, Rule

55.

Mr. Robinson. Based on the circuit rule.
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Mr. W chsler. Have Justices of the Supreme Court now the

power to admit to bail a defendant who is appealing to a cir-

cuit court of appeals?

Mr. Hcltzoff. I think so, because the Justice of the

Supreme Co rt is a circuit justice, and I think sitting as a

circuit justice he has that authority, does he not, Judge?

Mr. McLellan. If I answered either way I would be lying,

because I 1o not know.

Mr. R binson. On the advice of counsel, do not answer.

Mr. W chsler. Although I am not ordinarily timid in

these matt rs, I think I would object to taking from a Justice

of the Sup-eme Court any power that he now has.

Mr. Holtzoff. Well, I would too, sir. I understood that

he would have that authority under this rule.

Mr. Y ungquist. I should doubt it.

Mr. HDltzoff. It says, "if the appellate court * * * by

any judge thereof". A circuit justice.

Mr. Youngquist. Yes.

Mr. H ltzoff. A Supreme Court Justice is competent to sit

in the circuit court of appeals.

Mr. Youngquist. Yes, but he is still a circuit justice,

circuit judge.

Mr. Dean. Why mention the Supreme Court Justices?

Mr. Ioltzoff. Why not say "circuit justices"?

Mr. Dean. No.

Mr. McLellan. Well, do you mean a justice who has been

assigned to a particular circuit?

Mr. Eurns. Suppose he is ill.

Mr. Youngquist. Instead of "by any judge" do you want to
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say in line 18, "by any judge or justice thereof"?

Mr. W chsler. I do not think it ought to be amended.

Mr. Mc Lellan. Well, do you understand that a Supreme

Court Just ce, where he has not a given circuit in charge, is

deemed a j dge of the court of sppeals?

Mr. Btrns. Of course.-

Mr. Seasongood. I think so. I think there have been

cases. I ow there is one case where Judge Anderson refused

bail in an appeal, and Chief Justice Taft allowed it.

Mr. Brns. It a&s f• -,thi First Circuit, was it not?

Mr. S asongood. Sir?

Mr. B rns. In the First Circuit?

Mr. S asongood. No, not in the First; it was in the

Seventh.

Mr. S ,th. Is he not just as much a judge of the district

court as h is of the circuit court of appeals?

Mr. W cheler. No.

Mr. H)Itzoff. The phrase "circuit justice" is used in th?)

present crLminal rules. You see, the subcommittee on style

made this little more definite, but the present rule merely

says bail may be granted by the trial judges or by the 'appel-

late court or, where the appellate court is not in session, by

any judge thereof or by the eircut justice.

Mr. Youngquist. That should be in. I did not know we had

dropped that out.

Mr. Boltzoff. Apparently you did. I was not present

when you mere working on this.

The Chairman. You move to put it back in?

3 Mr. loun~gquist. I move that it be restored, "or by the
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circuit justices".

Mr. Medalle. What line is~that?

Mr. Ycungquist. Line 18..

Mr. Lcngsdorf. And add the words "circuit justice" after

the "or cil cult judge".

Mr. Yc ungquist. "and by the circuit justice",

Mr. Hcltzoff. "or by the circuit justice".

Mr. Loingsdorf. "the circuit justice" or "a circuit

justice"?

Mr. Holtzoffi, Yes, that is the way thse rule reads.

The C lairman. "the circuit justice".

All those in favor say "Aye." Opposed, "No." Carried.

Now, the motion is to delete the second half of line 18

through th) first two words on line 26.

'Mr. Y ungquist. That was inserted, I think, at the sug-

gestion°of one or moreidstrict judges -ho complained of the,

fact that Zhe defendant went over their heads and went to the

circuit co rt of appeals for bail, where it was granted without

their knoving anything about it.ý,

Mr. Boltzoff. Oh, yes.

Mr. Bobinson. He shopped around among various justices.

Mr. E oltzoff. I do not think that that is any great deal

of harm.

Mr. Fobinson. But the point is that that is worded in

Rule 55 a a separate rule. Rule 55 is a rule of the First

Circuit, as you see.

The Ohairman. If we adopt 55 we do not need these lines.

Mr. [oltzoff. You do not need those.

Mr. ,obinson. They will go out.
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Mr. Yc.ngquist. I second the motion.

The Chairman. All in favor of the motion to strike say

"Aye." Opposed, "ITo." Carried.

Mr. Ycungquist. That is the bracketed matter?

Mr. Holtzoff. Plus the sentence that follows,

The CILairman. Plus down to 26.

Mr. MaLellan. Down through the first two words in line 26.

The Clairman. All those in favor of (c) as amended, say

"Aye "

Mr. Y ungquist. That ought to be, "The court or judge or

justice," hough.

The C airman. Opposed, "No." Carried.

Mr. Youngquist. Do you not have to put that, "The court

or judge o0 justice"?

Mr. H ltzoff. In the last line.

The C' airman. In line 26.

Mr. McLellan. You had better call him "circuit justice,"

because thit cuts him down to one.

Mr. H ltzoff. What is that? "The court or judge or cir-

cuit justi e"?

The Caairman. That is right.

52 (d).

Mr. II ltzoff. That is in the civil. That is taken from

the civil rules.

Mr. Waite. I do not vqant to raise an argument, Mr. Chair-

man, but I again call attention to the fact that 52 (d) differs

quite materially from Rule 6. That is more a matter of style

than anything else, I think.

Mr. i1oltzoff. Well, we voted last night, yesterday, if
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you will rccall, if I may refresh your recollection, on your

motion--I hought it was your motion--to transfer Rule 52 (d)

into Rule ; and last night after this committee adjourned, the

subcommitt e did that very thing.

Mr. W ite. Oh, yes. All right.

Mr. Y•ungquist. And where *is that form?

Mr. RR binson. We have it here. It has been typed. it

was prepar -d for distribution later, and at that time I think

it wiould bý well to consider the comparable provisions.

Mr. Y ungquist. All right.

The Chairman. All right. We pass 52 (d) for the moment.

Mr. Holtzoff. Well, no, Mr. Chairman; I think--

Mr. Medalie. (Interposing) Rule 52.

Mr. i-oltzoff. I think we go from 6 to 52 (d). Rule 6 is

a separate matter.

The Chairman. Well, your question?

Mr. Eoungquist. Well, we have to change it.

Mr. Medalie. If you are through with Rule 52, I should

like to say that the first sentence of (b) has been revised

now, and can read it.

The hairman. 52 (b).

Mr. Ivedalie. (Reading:)

"A sentence to pay a fine or a fine and costs shall

be e ecuted, unless an appea! has been tak-en., upon such

term: as the district court or the circuit court of

appe ls may deem proper."

I thinki -that meets what was asked, does it not?

The ',hairman. It does, I think.

Mr. -oungquist. Will you read that again?

Mr. l!edalie. (Reading:)
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"A sentence to pay a fine or a fine and costs shall

be ex cuted, unless an appeal has been taken, upon such

terms as the district court or the circuit court of

a-peaa s may deem_ proper."

Mr. Ycungquist. No. Unless the court has stayed.

Mr. Hc ltzoff. Stayed.

Mr. Ycungquist. The execution.

Mr. M*dalie. All right. Then, after the words "an appeal

has been t Wken"-

Mr. Youngquist. "unless stayed by the trial court or the

circuit co rt of appeals". That is all you need.

4IMr. MqdaJie. Well, you want the terms in there too.

Mr. Youngquist. That is in the second sentence.

Mr. Medalie. All right. "unless stayed". "stayed by the

district court or the circuit court of appeals".

Mr. Youngquist. And the second sentence takes care of all

the terms.

Mr. MIvdalie. That is right. I shall re-read it:

'A sentence to pay a fine or fine and costs shall be

executed, unless an appeal has been taken and unless stayed

by th district court or the circuit court of appeals."

The C airman. Is the motion seconded?

Mr. Y ungquist. I second the motion. I think perhaps we

can improve the phraseology.

Mr. Seasongood. Yes, transpose some thoughts.

The Chairman. All those in favor of the motion as to

52 (b) say "Aye." Opposed, "No." Carried.

I am told that we may proceed to 52 (d) now because the

change of rule has been made effectual under 6 rather than
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52 (d). ino may We direct 'our attention to it: 52 (d).

Mr. Hltzoff. That Is taken from the civil rules.

The C] airman, That if Utt is takenY, I am told, from tohe

civil rules.

Mr. Robixnson. Civil rules?

Mr. Hltzoff. Yes, that is in the civil rules.

I move its adoption.'

Mr. Y4 ungquist. This ,doe's, not take care of the AcOsh -bai,

but we were told by Mr. Holtzotf last night that they are so.'

few that t ey need not be consjdered.

Mr. Ultzoff. There are very 'few cases.

Mr. Yu~ngquiit. I am not, entirely, oureý of it, but, I am

willing to go along.

Mr. M14dalie. No; we ought to take care of cash bail:,.

Mr. HIltzoff. Beg pardonb"

Mr. -M1dalie. Yoi ought to' take care of cash bail*.

Mr. Yqunkgquist.. Cash-bail.

Mr. HI) tzoff. Cash bail on appeal?

Mr. M1dalie'ý' Of course there are few, but it is there,

It is a rih..t.

Mr. Heltzoff. The only pur ose of this paragraph is td,

make it po sible to get a Judgment against a surety without

having to lo so by an independent ,, So that cash bail is

not'a fact r.

'A

The AQ airsman. Yes, but why can we not have the same pro-

vision her as to cash bail that you have in the prime cQde? ?'

Mr. Y ungquist. That was my suggestion last evening.

Mr. Robinson. Last night, yes, that is right; you suggeste
S A

too, Mr. Yfungquist, something to the effect that the cash bail A

. .,.. . ,
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shall be d emcd to be the property of the defendant. Is that

the same?

Mr. Youngquist. Yes. The purpose of that was to make it

available for the execution of any sentence.

Mr. R binson. Right.

Mr. Yiungquist. By way of fine or costs.

Mr. Longsdorf. Cash bail will include government bonds

put up as ollateral in cash?

Mr. R binson. We do not need to define that, do we?

The C] airman. Well, all those in favor of 52 (d) say

"Aye." Opposed, "No." Carried.

Now m y we have a motion that this section or a new sec-

tion be provided to cover cash bail in the same way as we did

in connect on with bail in th-; trial court?

Mr. 1{ ltzoff. I so move.

Mr. Barns. I second the motion.

The Chairman. All those in favor say "Aye." Opposed,

"No." Car ied.

Rule 53.

Mr. Holtzoff. Now, the bracketed portion beginning in

line 11 is not necessary, because that will be covered if we

adopt Rule 55. So I move to strike it out.

Mr. Youngquist. I second it.

Mr. Orfield. Second.

The Chairman. It is moved and seconded that line 11, the

latter half, through line 15, be stricken. All those in favor

say "Aye." Opposed, "No." Carried.

Mr. rfield. I move to strike out all of the second para-

graph, on the ground that it will promote delay: that the trial
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court or the appellate court should not have the discretion to

extend the time in any unlimited way, on the ground that in the

past, both in federal courts and in state courts, that has been

one of the chief points in the criminal proceeding at which

there has been delayv.

Mr. W ite. To bring it up, I shall support the motion.

Mr. Hcltzoff. Would you take away the entire power? Any-

body's powEr to extend time?

Mr. B rns. I think that would be most unfortunate.

Mr. TIoltzoff. Suppose you have a very long record.

Mr. S th. You cannot get the transcript.

Mr. Barns. Or suppose there is disagreement as to the con-

tent of the record, and there is an attempt to establish it.

Mr. O.field. I might compromise by giving the additional

period of 0 days, but I would not permit the trial court to

fix it for an unlimited time.

Mr. H)Itzoff. But suppose you have a trial, as frequently

is the cas: in federal courts, where the trial has lasted two

or three m nths, and you certainly could not get the record

ready in 8D days. I think you have to have a residue of power

and trust chc court.

Mr. Y ungquist. The Doheny oil case took three months to

try.

Mr. Bmrns. Suppose the trial judge is sick, which is

common in the federal courts.

Mr. H ltzoff. Yes.

Mr. Burns. Suppose the trial judge is sick; suppose the

counsel is sick.

Mr. Holtzoff. Well, you do not need the trial judge.
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Mr. B rns. Well, you may. You may very well need him

in some di ipute.

Mr. H ltzoff. No;. because under this provision, under

these appellate rules, each side puts in the record whatever it

wants. We are trying to assimilate it in the civil rules.

Mr. Medalie. Yes, but that might not be approved; we may

change our minds on that.

Mr. H)ltzoff. Oh, yes.

5 Mr. MHdalie. Circuit judges.

Mr. H)ltzoff. I certainly think there ought to be residu-

al power i: the courts to extend time.

Mr. Burns. To what extent is delay in this field in the

federal courts the subject of criticism?

Mr. H ltzoff. Well, delays were reduced to a very large

extent by Ghe rules of 1933. Prior to that there was a lot of

criticism, and just criticism. But I think this, and I make

this statenent because a senior circuit judge called my atten-

tion to th fact that frequently delays occur because the

United States attorney does not make a motion to dismiss. If

he pressed the matter, the defense counsel, in cases where they

were apt to be indolent or dilatory, would be more energetic.

So I think that it is a matter of administration rather than a

matter of court procedure, and certainly it would be most

unfortunate if you put a distinct limitation of this kind.

Mr. Burns. Suppose you put in "any judge thereof, may

for a good cause shown," to indicate that it is not to be un-

controlled and arbitrary.

Mr. Eoltzoff. That is all right.

Mr. •oungquist. After the word "may" in line 9?
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Mr. B rns. That is right.

The CLairman. Is the motion seconded?

Mr. S asongood. I second it.

The Chairman. All those in favor of the motion say "Aye."

Opposed, "To." Carried.

Profe sor Orfield, do you want a vote on your motion?

Mr. 0 field. I believe not. I do not believe it was

seconded.

The Chairman. All those in favor of the adoption of this

rule as amended, say "Aye." Opposed, "No." Carried.

Rule -4.

Mr. Y)umgquist. In Rule 53 why do you say the extension

may be granted by the district court with respect to 42 (b)?
Mr. L ngsdomf. r. Chairman, with respect to that matter

which I re 'erred to a while ago, there would be great dissatis-

faction in the Ninth Circuit if the printing of records, the

brief, was made a uniform rule. The Fourth Circuit looks at it

from the o her side.

The Caairman. The Fourth, the Third, the First, and the

District oC Columbia now all use it.

Mr. L ngsdorf. I know, but we have been using it for 30

years and we arc about to change it in the state courts quite

radically. The experience in the state courts is against it.

In fact, they did not do it in criminal trials at all in the

state courts. They did it in the state courts in civil appeals,

and the result of it is that we get the record presented by

excerpts in the brief in a disjointed and discontinuous form.

The appellant will pick out what he wants and stick it into his

brief fron various points in the record, and then the appellee
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will put in other parts interposed between--if it was in order--

and the judges do not like to read it.

Besides that, some attorneys are quite inexpert in choos-

ing the parts that should be printed as excerpts. In criminal

cases in the courts of California they have sent up the com-

plete reporter's transcript if that was desired, or parts of it

if that seemed sufficient, and it is now proposed out there in

the state ourts in criminal appeals to send up an original and

two carbon copies.

Mr. H ltzoff. They send up the whole typewritten tran-

script?

Mr. L)ngsdorf. An original and two carbon copies of the

reporter's typewritten transcript.

Mr. H ltzoff. The whole typewritten transcript?

Mr. L ngsdorf. Well, now they propose to send up three,

so each juige of the reviewing court will have one to read if

he wants I . One is not enough for three men.

Mr. H ltzoff. Yes, but it costs an awful lot of money; it

costs more to do that than it does to print an appendix to the

brief.

The C airman. Does not sending up three ignore the reali-

ties? becaasc I do not believe that in any court of three

,appeal jud-es they all three read that record paCe by page.

Mr. L ngsdorf. Perhaps not, but now the clerk of the Ninth

Circuit tells me that by reducing the amount of the record that

is printed, as they do under that section 865, his printing

costs are ess than they are in the Fourth Circuit. At any

rate, I am telling you how they feel about it out there.

The Chairman. That is not involved in (a). Let us see if
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we can dispose of (a) first, if we may.

Mr. We hsler. I move an amendment to .(a) that after the

last word tUere be inserted "or by the rules of the circuit

courts of appeals."

Mr. Seth. Yes.

Mr. Longsdorf. I second that motion.

The Chairman. What would be the effect of that, Professor?

Mr. Wechsler. It would allow the circuit court of appeals

to make rules with respect to preparation and form of record.

The Chairman. Well, that in effect would nullify (b),

would it net?

Mr. Hcltzoff. I think so.

Mr. Wchsler. Yes, but I intend to vote against (b), so

that i am consistent in my purpose.

Mr. Rcbinson. Just slipped up on it.

6 Mr. Lcngsdorf. I must protest. It might make (b) a

single pur.ose, but it would nullify -- the Fourth would be at

liberty to do it their way, and the Sixth would be at liberty

to do it t eir way.

Mr. W chsler. As a matter of fact, it would not nullify

(b) becausE it says, "except as otherwise provided in these

rules."

The C airman. All those in favor of Professor Wechsler's

amendment, say "Aye." Opposed-, "Mo."

Mr. Mcdalie. Wait. Let me understand. What is the amend-

me r.

Mr. Ytuxngquist. 0o.

The C airman. I am in doubt. All those in favor of the

amendment ay "Aye ."
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Hr. H dalie. Wait. What is the amendment?

The Ci airman. The amendment is to insert at the end of

line 5 "or rules of the circuit courts of appeals", havi.ng for

its purposq leaving each circuit to adopt (b) or not adopt (b).

Mr. Barke. Does that not, Hr. Chairman, onerate to pre-

vent unifo mity?

Mr. Holtzoff. Yes.

Hr. Yeungquist. Yes.

The Chairman. It would.

Mr. B rke. I mean the adoption of this amendment.

Mr. Hlb)tzoff. Yes.

Mr. Burke. Would that not have the effect of preventing

the uniform!.ty that you are seehing to accomplish?

The Clairman. Very obviously.

Mr. Wechsler. Well, it would not have that effect within

the confines of any area of uniformity prescribed by these

rules; and if (b) is retained, then no circuit could make a

rule incon istent with (b), since (a) reads "except as other-

wise proviied in these rules"; but within the area in which

there is n provision in these rules I think, the circuit court

ought to h-ve the power to make rules of their own.

Mr. W ite. Does not your amendment add "except as other-

wise zroviled in these rules or by order of the circuTt courts

of appeals '?

Hr. W chsler. "or b-7 rules of the circuit courts of

apimeal s".•

Mr. Wiite. So that the circuit court of appeals coulC dc-

cart from (b) if 3t wanted Lo?

Mr. RHbinson. That is right.
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Mr. 'Wchsler. No, I do not think it could, because the

crcu•it court cannot make rules inconsistent with these rules.

There may le a drafting problem there, but that is not my pur-

pose, realy, to set aside (b), but to malke clear that the

circuit Co rt can fill in the gaps.

Mr. Ycungqul'st. But here in t1his case, while it -may not

malk rules inconsistent with these rules, we vould in (a) be

giving them specifIc authoritu to mahc a rule different from

that presc ibed by (b).

The CI airman. That is right.

Mr. Youngquilst. And the whole purpose of (a) that we ar-

rived at a'tcr full d*-scuss-ons previously v.as to mk!,_e the

practice iform throughout the country.

Mr. T,.W chsler, i see.

iMr. LUngsdorf. We do not want to confuse the -printin of

the record with the preparation, and form of -1t otherwi.se. Now

the prepa-r i.tion and form of it--when I seconded that motion, on

further thpught I can see that we might want to get uniform-t•

i the pre aration of the recor•d and in the form of i, but not

un_.rmi:_j L the rm)anner of prnting it. Now, t'hat- is a matter

that bhelen s to each clrctit for itself, and I think we ought to

let each circuit have It its own waj, whichever wa L they think

will facil tate work.

Mr. W chsler .I think mny motion is iris conce-ved, Mr.

Chairman. I withdrawvT it.

Thc C airrman. You withdraw the motion?

mir. W•chsler. Yes.

The Chairman. All those in favor of 54 (a) as printed,

say e 0n. Oosed, "11o .1 CarrIed.
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54 (b,.

Ellr. c 'tzofz . i move its adoption.

Mr. 11 binson. I second the motion.

141r. KJ dalie. I should like to k-now about costs in criminal

O cases on appeal.

Mr. L •mgsdorf. I should like to propose an amendment row.

Mr. Y (ungquizt. What is it.

Mr. Lcngsdorf. In line 7 it now reads, "it shall not be

necessary to PrInt the record on excet that". i should
Je to hcnsa, in olacc of exceCpt that", t if

not prited the aPellont shall print, as an appendix to his

brief". That would enable the court to have the record printed

in its own -iy, but if It was not done that wayý it would be

O irinted somie way in the brief.

Mr. H ltzoff. Kr. Longsdorf, the reason we were heartilyT

in favor of (b) is that -it makes It m'ossibleo for c, litigant of

mcde6st cir un•at-ic• s to appeal, to get an a.ppa-ellate revicw.

Tcday, witi out this rule, the cost of printing is sometimes so

prohibitivE that it becomes impossible for a defendant who is

unable findncially to bear the cost of !rrin-ing the record to

secure an qdequate apollate review; and that Is the reason, and

the only r ason, why we were heartily in favor of (b).

Or. W( chsler. Is that not covered b) the forma oauperis

proceeding

Mr. HKltzoff. Yes, it is, butt+e azsver to that is this:

There are ots of defendants who arc not so poor that they can

prosecute an aIpea2 In forma p-auperis but yet have not suffiý-

cient fund to print a big record, or they may have sufficient

funds but hey may become impoverished In doing it. The forma

7
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pauperi- pr oceeding only -es care of the man way down at the

bottom of the scale. I have in mind the persons in the middle

brac1x e t.

Tr. Longsdorf. All right.

Mr. Wechsler. Well, you speak as if it were a require-

ment in all cases to nrint the full record. It is not, i-s it?

The defendant and the Government may agree on lie deletion of

nCarts of the record, and that of course is the result of the

rprescnt bi l-of-exceptions practice. I should like to retain

that practice as it is.

So fai as I can see, the only effects of this proposal are

two:

First of all, it puts a little burden on the Governrment if

0it wants tc bc onery about the size of the record. Of course,

that is not a substantial difli-culty for a United States attor-

ney, since he does not pay the costs of printinE,2 a recor(•d out of

his own sa ary. Theref ore, there is a distinction between the

civil and (riminal situation here so far as concerns the burden

that is imu osed upon the appellee.

The s cond consequence of this is that it divides up the

parts of tie record and achieves a dissipation of cos-t-s.

* Iow, am very much impressed by the point that that

division o the record is by and large a bad thing because I

like crimri al proceedings on appeal to present, insofar as

possible, full picture of the proceeding below. There arc

many cases in which the plain-error rule comes into operation

where the ourt has the benefit of the record or a larger

rccord-a ontinuous record--in finding reasons for reversal

that not e en the appellant's counsel assign. So it seems to me
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it creates an abstract method of handling appeals, as distin-

guished'frcm a concrete method.

The Chairman. But, Mr. Wechsler, you have always got

that there in the typewritten record, and I assume that the

judge who rites the opinion in the circuit court of appeals

will refer to that typewritten record. I should be very much

inclined tc doubt, in the ordinary case, that the other two

judges would. They are more likely to be content with the

briefs and the excerpts. I cannot bring myself to believe that

in the avefage case that is disposed of in circuit courts of

appeals all three judges read all records. it just isn tt so.

Mr. Wechsler. I am not suggesting that, but under the

other prac ice there is an indication to do it, and that is

effectivel destroyed here.

Mr. L ngsdorf. They may want to refer to parts of it

without reading it. It is all in one paper. Som-body else is

busy with t.

Mr. W chsler. Do not forget, this is something that a

circuit cort of appeals is now free to do of its own rules,

and I am n t suggesting that the court forego doing it if its

experience pointed that way; but this is taking a practice

that is usod in a few circuits and making it mandatory in the

whole counUry, without, in my view, adequate reasons for doing

it.

Mr. Holtzoff. Is not the reduction of the cost of appeal

to the defendant a very important objective to be attained in

appellate procedure, and does not this rule attain it?

Mr. Wechsler. I doubt that it would attain it appreciably,

Mr. Holtzcff.
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Mr. Longsdorf. There is one more advantage that our

method has that I want to call attention to: When we print

the record we print 60 copies of it. It costs but a trifle

more to crit 60 than it does to print 25; and then if the

0 appellant fails in his appeal and wants to ask for certiorari

he has the printed record already at hand to use.

Mr. Ho tzoff. You are not thinking of the man who pays

the bill.

Mr. Loagsdorf. He may not get the certiorari, but he has

got to send the record up.

Mr. Holtzoff. You are not thinking of the man that has to

pay the printing bill, Mr. Longsdorf.

Mr. Lo gsdorf. I am thinking just exactly of him. If he

comes to thei point where he wants to petition for certiorari

he is going to be up against a printing bill anyway.

Mr. Wechsler. How does the certiorari practice now vorl-

vhere this rule is enforced?

The Chairman. It may come up on the excerpts. I had a

case that T argucd in March where the record was one of about

8,000 pages, and I agreed with the Government on a record of

about 1,10C pages, and we had time extended on both sides for

the argument; and there was only one little question that the

Court wanted light on, and they asked us to bring an additional

single page of the record to give them two references. Now,

it was the difference between having a book like that (indicat-

ing) and having seven books like that.

Mr. Lcngsdorf. Unless you can file the briefs above, the

Supreme Coiirt cannot tell always what the circuit court of

appeals is deciding upon. The excerpts will be printed in the
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briefs, but if the briefs are not fdlable as part of the record

upon a cert orari, then you do not know what moved the circuit

court of ap eals.

The Ch irman. Well, those all go up on that.

Mr. Loagsdorf. They do?

The Ch irman. Surely.

Mr. Lo gsdorf. The rule coaer's that as now made for the

Fourth Ciro'it, does it? The briefs go up as part of the

record?

The Ch irman. No; the excerpts go up.

Mr. Loagsdorf. Do you take them out of the brief?

The Chairman. No, they are printed separately in the

brief.

Mr. Ho tzoff. The Fourth Circuit has that rule, the First

Circuit, the District of Columbia, and the Third Circuit.

Mr. Longsdorf. Yes, I know.

Mr. Seasongood. This seems to me to be an admirable rule.

It is a saving of expense, which is something you want to

accomplish, and a saving of time. I have had instances where

you fuss around about what should be printed, and the other

person makes you print a lot of stuff that is purely vexatious.

You do not want to ask in the circuit court of appeals to have

the costs assessed against him for making you print it, but it

has happened that way, and the circuit courts of appeals have

8 been rather slow themselves in approving procQdure. They were

very insistent in our circuit, for instance, on retaining the

old narrative form of bill of exceptions, which was, I thought,

always absurd and involved an amount of work and cost entirely

disproportionate with the idea of printing in question-and-
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answer form.

I thi ~k this is a good provision and that we ought to go

ahead with it.

Mr. L ngsdorf. Now, Mr. Chairman, I do not know whether

we can evolve any method of dealing with this matter, in the

light of what I am about to say, or not, but there is a very

great deal in this rule that ought to be considered at the

forthcomin- conference of senior circuit judges. Can we de-

vise any w y of leaving this stand open until we know how they

feel about it?

Mr. Youngquist. Would not the effective way be to suggest

it to them and let them shoot at it?

Mr. Longsdorf. I know what the effect of waiting would be.

Mr. Holtzoff. I think the effective way would be to in-

clude this in the mimeograph of the rules that goes to the

public--the legal public, judges--and see what kind of reaction

it arouses

Mr. L ngsdorf. Your proposal, then, would be to pass this

and of cou se see that it is brought before the conference of

senior cir uit judges, and if they object to it--

Mr. Holtzoff. Well, the senior circuit judges will all

have copie of the preliminary draft. They will be asked to

comment on that.

Mr. L ngsdorf. That is what I am thinking of. And if

they commett with sufficient adversity it goes out?

Mr. Y)ungquist. That depends upon what we did.

The C]iairman. Surelý. It depends upon what the Supreme

Court does

Mr. L ngsdorf. I say, with sufficient adversity.
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Mr. Wechsler. In any case in which a defendant appeals

from conviction and assigns as one of his points that the evi-

dence was nsufficient to sustain the conviction, he would

have to pr nt the whole record, would he not?

0Mr. H ltzoff. Yes.

Mr. Longsdorf. Since this is in the appellate rules and

not in the district court rules and we are only proposing

amendments within the terms of our authority, I think the

senior circuit conference ought to have something to say about

this as wel1 as the Supreme Court.

The Chairman. This is one thing expressly that the Chief

did mentioll should be agitated.

Mr. Longsdorf. We are agitating it.

The Chairman. Yes, sir.

Mr. W ite. Public agitation.

The C airman. I mean, in my conference with him I men-

tioned thi as one of the points on which there had been an

advance in the practice since these appellate rules were pro-

mulgated about eight years ago. He did not commit himself one

way or the other, but he did say that this was a point.

Mr. Wechsler. Do I understand this correctly in another

respect, that the appellant may print the whole record if he

wants to?

Mr. Holtzoff. Oh, yes.

Mr. S th. Surely.

Mr. Wechsler. There is no penalty on him for printing an

excessive ecord?

Mr. Hqltzoff. No.

The Chairman. No; I mean, there is no saying to the
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litigant, "you cannot print."

Mr. Lcngsdorf. No, I do not see anything to that effect;

he can have it printed if he wants to.

Mr. Hcltzoff. The advantage is that he can print as little

as he wante to or as much as he wants to.

The Chairman. And the court may order it printed.

Mr. Lngsdorf. Yes.

Mr. Y;ungquist. That is what I have been concerned about.

We who are so valiantly battling for this new rule may be

adopting a rule that can be nullified by any circuit court of

appeals by reason of the first clause in (b).

Mr. S asongood. Yes.

Mr. Youngquist. "Unless ordered by the appellate court,

it shall n t be necessary to print". There would be nothing

to prevent any circuit court of appeals from making a general

order that all records shall be printed in full.

I confess that I have heretofore overlooked the signifi-

cance of th~at clause, aid i shall now move that it be stricken.

Mr. HIltzoff. I second the motion.

Mr. L Dngsdorf. You may want to make it mandatory not to

porint.

Mr. H ltzoff. No.

Mr. Youngquist. "it shall not be necessary to print the

record on appeal except that the appellant shall print, as an

appendix", and so forth. That is what, as I understand it, we

are trying to save.

Mr. Holtzoff. Yes.

Mr. ongsd-orf. Well, really, if you are going to strait-

'jacket all of them in one rule that is the way it ought to be,
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but i do not think it ought to be done.

Mr. Youngquist. That is it.

The CMairman. I gathered--and I must confess I read this

rule with particular care--I thought that meant specific cases,

and if it oes not I would much prefer, rather than strikinrg it

out, to saT, "unless specifically ordered by the appellate

court": to take out any general rule but to say that the court

could in a specific case.

Mr. Burns. The advantage, however, Mr. Chairman, of

starting out, "it shall not be necessary to print", ought not

to be lost Would it not be better to put at the end, "in

specific c ses, for good cause shown, the appellate court"?

The Chairman. That is right.

Mr. Burns. "may order printing of the entire record"?

The Chairman. I agree with that.

Mr. Spasongood. You can put that in in 15 and 16 there:

"if the aptellate court is of the opinion that the appellant

has failed to print so much of the record".

Mr. B .rns. Except that that would have to do with the im-

position of costs.

Mr. S asongood. Well, you can add here that it may itself

order part or the whole of the record to be printed or may

impose cos s against him.

9 Mr. L ngsdorf. Judge Burns, you want to take away the

power of the circuit courts of appeals to provide by standing

rules that the record shall be printed in the manner provided

by sectionE 864 and 865 of 28 U.S.C.; right?

Mr. Birns. That is right.

Mr. Hcltzoff. That is right.
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Mr. S asongood. Let us move to strike out this first,

"itnless or ered by the appellate court," and you have got the

idea, and nsert it somewhere else, so it will be, "in a -car-

ticular ca e the court may order".

Mr. Barns. I second it.

The Cliairman. All right. You have heard the motion. All

those in f<Lvor say "Aye." Opposed, "No." Carried.

Mr. Youngquist. I suppose this rule--I mean the addition

to be made -will require the court to make an order in each

individual case.

The Chairman. "unless specifically ordered," or something.

Mr. Wechsler. Mr. Chairman, I find myself slowly being

persuaded n this point, but I should like to ask one question

that occur to me. When we get right down to it, I have only

one reason for drawing back from it, and that is the discon-

tinuate r(cord. It seems to me, from the point of view of

costs, thal is bad and can be avoided. I wonder if exactly the

same resull as that here sought might be achieved without intro-
ducing a discontinuate record, this way:

The a pellant would mark those parts of the record that

he intends to print. He would then transmit the manuscript to

the Government. The Government would rmark those supplementary

portions of the record that it desires to -print. The record

would be piinted as requested by the appellant and by the

Government combined. The costs would be distributed In accord-

ance with he request of each side, subject to the judicial

control thet this rule allows: that is to say, costs for

improvident omissions would be assessed against the appellant.

That, it seems to me, would get exactly the same result
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and still -et the book printed as a continuous boo• instead of

disjointed y.

The C1airman. There is only one possible objection to

that, and ;hat is the objection of the delay in workcing out

the brief. When a man has to print his excerpts and file them

with his brief he goes about it in a businesslike way, and so

does the respondent, but when there is this conferring pro-

cess it allTays results in delay.

hr. W chsler. But there would not be any conferring rro-

cess under the *orocedure as i have stated it. Each side would

designate ts part, and it would go to the printer.

The Chairman. Well, that clearly is an advantage.

Mr. Wechsler. There would be no subject for discussion

at all.

The Chairman. And I may say, it is my understanding that

it is a practice in the Fourth Circuit and these others, when

matters come up to the Supreme Court, to consolidate your

excerpts il just that fashion, so that you take the two and

weave them together, just as you have suggested.

Mr. Wechsler. To bring the matter to a head, may I move

as a substitute that the rule be redrafted in those terms.

Mr. H ltzoff. I do think that that would insure consider-

able delay in the process, as in this rule, and that is why I

would hesitate.

Mr. S asongood. Then it would introduce a different prac-

tice, as I understand it, in all these different circuits from

a practice that is already fairly well crystallized.

hr. Hcltzoff. Yes, the Fourth Circuit--

Mr. S asongood. And, also, you are not apt to print as
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much if you do it in connection with your brief. You get sen-

sible when you write your brief, whereas the other way the

fellow says, "Well, I want this in, and this in, and this in, "

which he really does not need in.

Mr. Youngquist. I should very much prefer to see it sub-

mitted in t e first instance in the form in which it now is.

We shall get plenty of suggestions about it.

The Ch irman. May I just observe this: Another indirect

advantage in this plan is that when they read appellant's brief

and they ha e a reasonably short excerpt from the testimony

accompanyin that brief there is a much greater chance that

they will r ad the testimony than that that they will if they

have a big, fat book. I mean I have always been impressed by

that fact. I knew a man once who was a victim of that. He

spent liter lly five months preparing a narrative for the Third

Circuit Court of Appeals. Some months afterward, having lost

his office copy, he went down to see if he could borrow one

from the clerk, and they could not find it anywhere, but

finally a bright young lady in the office said "Oh, 1 know

where they a-e," and they found all the extra copies of the

narrative st 1l in the original package. The case had been

decided by th e court without any memfber of the court having a

copy of the record before hir.

rWedsler. The narrative is out in this, is it not?

The ChaIrman. Yes, but I cite it from the fact that the

very size of a volume of testimony precludes the court from

even opening it.

Mr. Wechsler. I may have been corrupted, Tr. Chairman, by

undue practic: in the Supreme Court as distin-uished from the



633

courts of ppeaLs, but I have a sense that the record as a unit

is importa Lt in getting the whole sense of the case.

The C"Lairman. There is another great advantage if the

court, as n at least two of these circuits, reads the briefs

in advance and becomes at all familiar with the excerpts of

testimony on which you are relying.

Mr. L(ngsdorf. They all are.

The C airman. And the argument becomes something rather

live and vital, as distinct from the mumbo jumbo of talking to

a court that is not aware of the issues until it is informed

by counsel and is then mentally struggling to relate it to

its preexi ting learning on the subject.

Mr. HIltzoff. In the Fourth Circuit every one of the three

judges rctads the brief and the appendix before argument;

whereas it would not be so easy to do that if you have a good-

sized recol d.

Mr. medalie. May I ask a couple of questions?

The C'iairman. Surely.

Mr. HMedalie. First: Wliere the appellant in a criminal

case sets "orth an insufficient amount of the record, that puts

on the Department of Justice the expense of doing a considerable

amount of r)inting. It is prepared to do that, is it?

Mr. H ltzoff. It will have to be.

Mr. Me daIie. I know it will have to be, but is it pre-

pared to d it?

Mr. Holtzoff. Oh, yes, because it does it in civil cases

now.

Mr. MNdalie. Yes. All right.

Now, what is the idea of costs on appeal in criminal cases?
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Mr. Hcltzoff. Well, I guess that provision would be in

effect if I would--

Mr. MCdalie. Let us take it out.

Mr. W chsler. Is there not a statutory provision on costs

in criminal cases?

Mr. Holtzoff. Oh, yes, but I suppose what Mr. Medalie

means is that you could very rarely collect the costs.

Mr. M dalie. I never saw a judgment for costs in a

criminal case.

Mr. H ltzoff. Oh, yes.

Mr. S th. Is there not a rule in all circuit courts of

appeals th t they shall assess costs neither for or against

the United States?

Mr. Y ungquist. I did not get Mr. Seth's question.

Mr. Seth. I say, is there not a rule of the Supreme Court

and the circuit court of appeals that no costs are assessed

where the United States is a party?

Mr. Seasongood. Yes.

Mr. Eoltzoff. No, but you are speaking of costs against

the defendant.

Mr. Seth. On appeal.

Mr. Medalie. Yes, and what good does it do to assess

costs against the Government when you cannot collect them?

Mr. Rongsdorf. Or against a defendant who hasn't any-

thing?

Mr. ýoungquist. Well, is there any provision for assess-

ment of costs?

Mr. urns. Yes.

Mr. -oungquist. Against the Government?
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Mr. Bmrns. No.

Mr. Ycungquist. I mean rin this rule.

Mr. Robinson. None.

Mr. M dalie. Only against the appellant.

The C airman. That is right.

Mr. Medalie. And the Government may sin without penalty.

The Chairman. Well, it does have a very real penalty be-

cause if it annexes a lot of junk to its brief its chances of

having it ead by the court in advance of the argunent are

lessened t that extent.

Mr. Youngquist. And besides, there is this, Mr. Medalie:--

Mr. Barns. Well, is not the implication of dividing costs

that you a e not going to divide them against joint defendants

alone, but you divide them against the parties? And that will

run agains the established rule that you cannot assess costs

against the Government.

Mr. H ltzoff. I thought we could well afford to strike

out the colts. That would begin on line 15 and end on line 20.

Well, it w)uld mean striking out everything after the word

"appellee" in line 15.

The Chairman. To 19?

Mr. H ltzoff. Well, 22.

Mr. Y)ungquist. Yes, thatall relates to costs.

Mr. H oltzoff. All the rest of the rule, Mr. Chairman.

The Chairman. Oh, I think you need that. I think you have

got to hav something to hold counsel in line.

Mr. H ltzoff. Actually it Ls a fact that a judgment for

costs agaiist a defendant in a criminal case is very rarely

collected.
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The C airman. Yes, but in the cases where they are most

likely to din it is collectible.

Mr. H ltzoff. Oh, yes, that is right.

Mr. Y ungquist. This would permit a defendant to throw

on the Govrrmrnent the burden of printing the appellant's

record, think it is all right.

The C airman. The Goverrnnent might outsmart them. If I

represente a defendant I should not feel that I dared to do

that. Suppose you had a smart district attorney who said,

"All right We will go up on your little point of the record."

Mr. Y ungquist. I should assume that the appellant would

print only that which is distinctly favorable to him.

Mr. Holtzoff. I do not think any terrible harm would be

done under those circumstances. it would cost the Government a

little bit more than it does today.

Mr. M4dalie. Have you checked with the Department. Axe

they willimg to do that?

Mr. Holtzoff. I have not checked it with the Department,

but I think it is one of those things that they would not

oppose, be ause they have never opposed the civil rule, and

they have more civil appeals than they have criminal appeals.

Mr. M4 dalie. Yes, that is right.

Mr. Y ungquist. Did we adopt (b), Mr. Chairman, as

amended?

The Chairman. No.

Mr. Modalie. What is the amendment? What is going on?

All on cos s?

Mr. Y ungquist. We struck out "unless ordered by the

appellate ourt".
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Mr. Burns. The question comes on the amendment, motion to

11 strike out then, does it not?

Mr. Y ungquist. Oh, I thought the amendment to strike

out those vords had been adopted.

The C airman. Yes, at the beginning of line 6.

Mr. Barns. Oh, yes, but we are talking about line 15.

The C airman. Oh. Well, you press that, Mr. Holtzoff?

Mr. H Iltzoff. No, I do not press it. I was just willing

to concede that if it was necessary.

Mr. Youngquis•U. in specific cases"

The C' airman. All right. Then the motion is to adopt

(b) as ameided.

Mr. WE chsler. Well, there is one other motion, Mr.

Chairman. How about lines 19 to 21? What is the point of

"that part of the record have been printed unnecessarily'"?

Why should that be in? Why should not a fellow be able to

print unne essarily if he can pay for it?

Mr. Y ungquist. That is for the protection of the court.

Mr. W chsler. But then does that not make it mandatory

to reduce he record?

The C airman. That has been carried into all these dif-

ferent cireuits from the Fourth Circuit. The purpose of that,

as express d in the address on the subject by the clerk, is to

have a con: tant reminder to counse- that the court does not

want them o print unnecessary stuff: as, for example, printing

tremendous exhibits, where all you want to refer to is a line

or two in the exhibit, and all that sort of thing.

Mr. L)ngsdorf. Send up the original.

The C1lairman. What?
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Mr. Longsdorf. Send up the original exhibit; you don't

need to pr nt anything.

Mr. Yc ungquist. That is what they should do, but they

don't always.

Mr. Wechsler. I do not think there ought to be any sug-

gestion that an appellant at his peril must decide precisely

what is needed.

Mr. Hcltzoff. I think that penalty would be invoked in

very extrene cases anyway.

Mr. Ycungquist. It is admonitory, I think, more than

anything.

Mr. Hcltzoff. Yes.

Mr. Ycungquist. But I should like to see it in.

Mr. MHdalie. Well, have costs been taken out now com-

pletely?

The C0airman. No.

Mr. MHdalie. You want to leave them in?

The C airman. I think they should be in.

Mr. Mcdalie. Leave it in?

Mr. Y1'uigquist. Yes.

Mr. MHdalie. What part have you taken out?

The C airman. We have not taken anything out yet.

Mr. MNdalie. Divide costs?

The CILairman. No, we have not touched that.

Mr. MNdalie. Can you leave that?

The C airman. Why not.

Mr. Hcltzoff. You cannot divide costs.

Mr. MNdalie. How can you divide costs with the Govern-

ment?
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Mr. Youngquist. Well, you can divide costs, but you

cannot collect from the Government; that is all.

The Chairman. You divide them. That part is simply un-

collectible. That is very often the case in business trans-

* actions.

Are t re any further questions?

Mr. Wechsler. I move that that sentence beginning on line

19 go out.

The Chairman. The motion is that the sentence beginning

"If" on line 19 and ending "require" on line 21 be deleted.

All t ose in favor say "Aye." Opposed?
A

Let us have a show of hands. All in favor of the motion

raise hands. Five. Opposed? Five. The motion is carried.

Mr. Seasongood. What was the vote?

The C airman. What was that?

Mr. Seasongood. I say, what was the vote?

The Clairman. Six to five.

Mr. Ycungquist. You said five on a side.

Mr. M dalie. What about the special order in each case?

The Chairman. That has been carried already.

Mr. Adalie. Where does it appear?

The CILairman. We strike it out at the beginning of the

first five words that come out, and it comes in there as -art

of the fir t sentence, "Unless the appellate court shall spe-

cifically crder otherwise". I thought that was understood.

Mr. Yqungquist. 1 thought we left that with the Reporter.

The Ch airman. It was left with the Reporter, yes.

Mr. Holtzoff. The Committee on Style.

Mr. Medalie. No.
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The Ch irman. Now, all those in favor of 54 (b) as thus

amended, sa "Aye." Opposed, "No." Unanimously carried.

Mr. Yoingquist. May I merely make a suggestion on 53,

Mr. Chairma ?

Mr. Longsdorf. On the final report I want to vote no.

I was not unanimous on proposing that. I am unanimous on hav-

ing it considered by somebody.

The Chairman. All right. Then it is not unanimous. It

is carried.

Mr. Yo ungquist. That we strike out the sentence in lines

10 and 11.

The C airman. On 53?

Mr. Ycungquist. 53. "The extension may be granted by the

*12 district court pursuant to Rule 42 (b)." That. I pointed that

out to Mr. Holtzoff, and he says there is no need for it.

Mr. Hcltzoff. Surplusage.

The Chairman. Surplusage. Is that it there?

Mr. Ycungquist. Exactly, surplusage.

The C0hairman. All those in favor of that motion say "Aye."

Opposed, "No." Carried.

Rule 55.

Mr. Burns. I move its adoption.

0Mr. Robinson. I second the motion.

Mr. Hcltzoff. The words "circuit justice" should be

inserted in line 2 after "circuit judge," in line with what

we have dore before.

Mr. Bmrns. "or a circuit justice".

Mr. Lcngsdorf. "the circuit justice" you used the other

time.
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The Chairman. All those in favor of the motion as thus

amended, say "Aye." Opposed, "No." Carried.

Rule r6.

Mr. Hcltzoff. I move the adoption of the alternate rule,

because the first rule is too detailed and is not suitable to

every circuit.

Mr. Burns. I second the motion.

The Chairman. All those in favor of the motion say "Aye."

Opposed, "Io." Carried.

Rule -7.

Mr. Hcltzoff. I move its adoption. That is the present

rule.

The Ckairman. All those in favor of the rule say "Aye."

Mr. W chsler. Is that the present language?

The Clairman. Is it the present language, Mr. Holtzoff?

Mr. Hcltzoff. I am not sure as to the present phraseology,

but it is the present provision. That is what we adopted in

New York, ýIr. Youngquist. I think it is the present language,

but I am net sure. But it is the present substance.

Mr. Wechsler. It is the present substance, yes. Here is

the present language:

'Petition to the Supreme Court of the United States

for v it of certiorari to review a judgment of the

appellate court shall be made within 30 days after the

entry of judgment in that court."

Mr. Hcltzoff. This seems to be simpler.

Mr. S asongood. According to this 56 preferably alternate

rule, you an give these criminal cases priority over some

civil case . The enforcement of labor relations has special
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priority.

Mr. Medalie. Yes.

Mr. Seasongood. And also I think appeals from some other

things are to be heard immediately.

Mr. Ycungquist. We added to the provision in the trial

court. As far as practicable you would have to do that.

Mr. Seasongood. I think you would have to do that, yes,

because they have priority too.

The C.hairman. If there is no objection that will be

ordered here.

Mr. Seasongood. Did you pass 57? because you have to have

a provisio for extending the time. A justice may extend the

time under the law even after the time has expired.

The Chairman. Is there anything in the present rule about

that?

Mr. Holtzoff. No, the present rule is silent on the sub-

ject.

Mr. Wechsler. It is the statutory time in criminal cases,

the time of petition. I feel the justices themselves feel

without power to grant under the.statute.

Mr. Seasongood. In criminal cases?

Mr. Wechsler. In criminal cases. The criminal appeals

rule in opposition is not textually decisive of the point,

but I know that in at least two instances a justice felt he was

without power.

Mr. Seasongood. I do not see why that should be, because

the statute is general for allowance of writs of certiorari,

and I think it is in the statute that a justice may extend the

time, and he may extend it even after the 90 days has expired,
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because one of them did it to me. Just recently he did.

Mr. Burns. Judge, does that mean that the justices con-

ceive themselves without power even if the application is made

before the 90 days expire? Well, I think we ought to do some-

thing about that if we have the power.

Mr. Ycungquist. That was never the rule in my day.

Mr. Seasongood. I cannot see the difference. It is really

one rule of certiorari, no matter what kind of a case.

Mr. Burns. I move, Mr. Chairman, that a (b) be put to 57:

in substance, that on application to the Supreme Court for an

extension f the time within which certiorari may be filed, a

Justice of the Supreme Court may for just cause extend not more

than 30 da s additional.

Mr. Seasongood. Now, you had better look out for that,

because there is some kind of statute on it.

Mr. Ycungquist. Yes. Ought we not better first find out

what the statute is?

Mr. S asongood. Let us find out what the statute is.

Mr. Wechsler. Well, the criminal appeal rule is a limita-

tion on the statute. The statutory time is 90 days, but the

Court by rule cuts the 90 days to 30 in criminal cases. So that

there is nct any sense of lack of power individually to extend

the time ir criminal cases. It is on the ground that the power

was recognized by the criminal appeal group. So that Judge

Burns is right in making the motion, I think, and it is within

the realm cf the modification.

Mr. Burns. Modification, and I would think it ought to

be to the lalance of the period permitted by the statute, which

is not morc than 60 days. It seems to me 30 days is rather
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short. I supplement that motion by saying it be referred to

13 the Report r to draft appropriate language to bring about that

result.

Mr. Y ungquist. May I suggest, to dispose of it now, the

addItion to the same sentence of the words, "but the Court or

a justice hereof may for good cause shown extend the time not

more than F0 days", did you say? Thirty days, I think,would

be better.

Mr. Burns. Not more than 90 days after the entry of

judgment.

Mr. Y ungquist. Would you want it that long?

Mr. Buns. Yes. That would be a total of 90 days, you

see; not 9 days after the 30, but 90 days after the entry of

judgment i: the lower court.

Mr. Y)ungquist. Can we not do it by simply saying "not

more than 0 days": that is, the extension is not more than

60 days?

Mr. S asongood. Why do you want to place any limit there?

They know Lhc object is to expedite matters. Why not? They

may extend the time. Let them fix the timee.

Mr. YDungquist. I think that is all right.

Mr. L ngsdorf. Mr. Chairman, I did not hear. Perhaps it

was made s'ec-fIc, but in line 3 of Rule 57 we have the word

"judgment." Of the circuit court of appeals, of course.

hr. Holtzoff. I think that we do not need that.

mir. Longsdorf. I think probably we do not. need it,

Mr. Holtzoff. Yes.

MP. Longsdorf. But--

Mr. holtzoff. We purposely made it simple.
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mr. m dalie. What judgment iss 1t?

ir. S,(asongood. There would not be any other.

The C airman. There couldn't be.

Mr. L)ngsdorf. There is onIy one that it could be.

Mr. Dean. Except the judgment which you seek to review.

Mr. Seasongood. You cannot have a petition for certiorari

exce-ct from the judgment of the court of appeals.

The Ch airman. Did we agree on the language? And if so

may we hayw it restatced?

Mr. Y unEgquist. Add in line 7, "but the Court or a jus-

tice there )f may for good. cause shown extend the time."

Mr. S asongood. Oh, excuse me.

Mr. W chsler. I should like to know, Mr. Chairman, on the

merits' of it, whether there is in this group any experience

that leads to the view that such an cxtension provision is

desirable If the lower court oroceeded on the thcor, that in

a crIminal case an extcnsion were permrissible it would be taken;

aovantaýge of, and it would be very difficult ever to deny

applications for an extension where counsel said he could not

get ready. I think the experience has been that counsel who

could not uet ready always did get ready, so long as the rule

was in its present form.

In the absence of some expe-rince indicating that the rule

has worked hardship, I should be reluctant to recommnend to the

Court that it be changed.

I know in some cases at the last term, involving tremendous

records, i•hcre there very able counsel, I f-lt it was a real

hardship for them to have to come through, but they did, and int

good shape
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Mr. ME dalie. it takes a 2ong while to prepare some of

those records.

Mr. I l(>Itzoff. I agree with Mr. Wechsler on -hat,.

The Cliairman. I mean if the Court had felt that somethingE

1li e this vas needed, they doubtless would have recoiim:ended i t.

Mr. W chsler. It is a thing within their most immediate

experience much more than it is within ours, and they7 seem to

be satisfi d with it. It is a thing that i think they would

have changcd on their own motion if they had felt there was

anj need f r change.

Mr. Y ungquist. I am afraid it might work- a hardship in

a case whe e it is physically impossible--

Mr. 1 ltzoff. (Interposing) But it doesn't work har<shipý

Hr. Y ungquist. -- to do what is required In a period of

50 days. le have 90 days for a petition in civil cases. Here

we have a third of the time.

Hr. Hl ltzoff. But, Mr. Youngquist, nobody has ever com-

p1ained th t the rule worlks hardship today, and they have had

this since 193.

Mr. Wechsler. Well, I always complain before the petition

goes to the printer.

Mr. loltzoff. Yes.

Hr. Youngquist. May I ask t-his: Has the Court not in any,

case granted an extension of time for the filing of a petition

in a criminal proceeding?

Mr. 'echsler. I can only tell you this: that in the

Shushin case at the last term--a large and complicated case--

I _think ccunsel had as 2ust reason for as-ing an extension as

counsel e er could have. An application was made to Hr.

t- - - --- - ----
L
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Justice Blc ch, who granted it. The Solicitor General's Office

did not opiose the extension but felt that it was their duty

to call to the attention of justice Black that there had becn

a suggestion of lack of power, and upon that he revoked it.

Mr. Btmrns. Under those circumstances I think I shall

press the motion. It seems to me that where the record indi-

cates that counsel opposed and asked for an extension and did

not secure it, but nevertheless under great stress vas able to

file the p( tition, you have a situation that puts in sharp

relief the difference between a civil rule and a criminal rule.1

After all, this is usually the, last step, and 60 days addition-

al that is granted subject to the showing for good cause does

not seem to me to be so important as to militate against the

chance of ne miscarriage of justice where the petition is not

able to be procured in time. And then there is a question,

that the v ry language and the attractiveness of a petition to

the Court 1etermines very frequently whether or not they are

going to g-ant it, and if you prepare it under stress it is

14 not likely to be so good a document as if you had some reason-

able time.

Mr. H ltzoff. Yes, but it would be very difficult for the

Court to r fuse such an application in a criminal case where

the defendantI might be under a hcavy sentence; whereas, if

there was ho opportunity to get an extension, laiyers would

get together and have their record in.

Mr. Bmrns. Well, that is like saying, "I can't bear to

see him dr wn; I think I will close my eyes."

Mr. S asongood. You see, if you are adopting this new

rule, the uestion was raised by 1,1r. Wechsler about printing
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the record fcr certiorari. Now, you may have complications in

printing y ur record for certiorari which would make 30 days a

frightfull- difficult thing to do. You have to print your

record wit i your petition, and I do not think you could do it

in 30 days in some instances. Presumably the Court is only

going to allow it on a showing and for a very short time. How-

ever, I wiu1 say in this labor relations case the showing vas

that one of the counsel was on maternity leave.

Mr. Bu ms. Of course, isn't that a well recogfnized excep-

tion, an act of God?

Mr. S..th. Public enemy.

Mr. S asongood. I think you ought to give the Court the

right to e tend the time. You are not to presume that they are

going to do anything improper.

Mr. H, ltzoff. No.

Mr. S asongood. They want speed in everything as much as

everybody Ise does, but you do not want somebody hurt.

Mr. H ltzoff. Fven if the defendant is on bail, he of

course wou d be very anxious to postpone the evil day, and this

would be o0e way of getting a postponement, and it may be, Mr.

Wechsler, that that is one reason why the 90-day period was cut

down, to do away with the scandal that existed prior to 1933 of

convicted defendants walking the streets for years after sen-

tence had been passed.

Mr. S asongood. After all, whether you are applying 30

days or 60 days is not so terrific.

Mr. Wechsler. I would be in favor of giving the Court

power, if the Court wanted the power, but the situation is a

little dif erent than that. I do not think they want it.
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Mr. Bu rns. Should not we make our distinction as to

whether it is desirable?

Mr. W chsler. Yes, I think we should.

Mr. Youngquist. I call for the question.

Mr. L ngsdorf. Mr. Chairman, the certiorari rules of the

Supreme Coart gave an enlarged time to cases coming from the

far westerm states. Is this rule designed to call for that

exceptional condition?

1Hr. •t !tzoff. They do noL give that in criminal cases,

though, Mr Longsdorf.

Mr. L ngsdorf. Well, they give it in civil cases.

Mr. Holtzoff. Yes.

Mr. W ite. No. Thirty days was just as long as we had

to extend the, time, if I recall the rule correctly. I am not

sure that I do.

M/r. Ypungquist. Well, is there any need for that any more,

wi- th the transportation that we have?

Mr. Seasongood. We haven't got any.

Mr. Burns. We do not have any. What we had.

Mr. Spasongood. It is wiped out.

The Chairman. Well, now you have the amendment. We had

better hay it re-read.

Mr. Y ungquist. Add after the word "judgment" in line 3,

"but the CDurt or a justice thereof may for good cause shown

extend the time." P-eriod.

The C airman. Period. All those in favor of the amend-

ment say "kye." Opposed, "No."' The motion is carried.

Mr. S asongood. I have to raise another question in con-

nection wiLh this: The writ of certiorari need not be granted



g49
650

after final order. I was wrong when I said that before. It

can be takEn in at any time before decision.

Mr. Lcngsdorf. Yes, that is correct.

Mr. S asongood. So you do not want to change that.

Mr. H (ltzoff. Well, this is the present rule. I think in

criminal cases you only get it from final Judgment.

Mr. SE'asongood. They have decided that: the certiorari

statute now says that the Court may take it at any time in

advance of opinion of the court of appeals.

Mr. H ltzoff. That is right.

Mr. W chsler. The criminal rulc does not bar that, be-

cause the riminal rule says that it must be within 30 days

after judgment. If there is no judgment--

Mr. Sascngood. Now, "within 30 days after judgment" means,

to me, the beginning and the terminus are judgment and 30 days

thereafter

Mr. W ,chsler. I think the criminal rule only prescribes

the end rabher than the beginning. At least I think that is

true of the existing rule, is it not?

Mr. L ngsdorf. "Within" means "not later than".

Mr. Burns. The time begins after the entry of judgment.

Mr. Sasongood. Yes, which is not the rule in certiorari.

They may b made if it is certiorari after judgment.

Mr. H Itzoff. That is the rule now.

Mr. Barns. How about "not later than"?

Mr. S asongood. Yes, that would be all right.

Mr. H ltzoff. "not'later than"?

Mr. Burns. Yes.

Mr. Seasongood. Yes, that is better.
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The Clairman. If there is no objection that change will

be made.

I believe lunch is awaiting us across the hall.

Mr. Bmrns. I think w6 probably could tahe Rule 58?

The C0airman. You know, it is these little rulcs that

Cet us in trouble. Let us let it wait.

(Thereupon, at 1:15 o'clock p.m., a recess was taken until

2:00 oclok p.m. of the same day.)

0
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DARR OW
fis
Maxsn A F T B R N 0 0 N S E S S I 0 N (2 p.m.)

5/2o/42
(The ormmittee convened before the appointed time and in

gib-!
the absence of the shorthand reporter.)

The C:airman. Mr. Stenographer, will you note that we

have adopted Rule 58, inserting after the word "appeals" in

line 1, th words "relating to criminal appeals"; and that we

have adopt d Rule 59, striking the first word "These" and

inserting tfter the word "Rules" "45 to 49 shall".

Mr. L ongsdorf. Not 49.

The Chairman. "45 to 59 shall".

And at the end of line 4 add these words "trict courts of

the United States and".

I don t think that we have had a vote on this particular

rule yet.

All those in favor of Rule 59 as thus amended say "Aye."

Opposed, "to."

Carrind.

Rule 0.

All t ose in favor say "Aye." Opposed, "No."

Carri d.

Mr. W chsler. Mr. Chairman, again on Rule 49, "Appeal

from a Dis rict Court to the Supreme Court."

This ule makes provision for appeals by the Government.

I think th-re are some cases in which the defendant has direct

appeal, ana that has to be checked. We cannot find Title 18

to check it with. It ought not to be regarded as passed with-

out checking that question.

Mr. H ltzoff. I do not recall a situation in which a
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defendant can appeal direct to the Supreme Court.

Mr. W chsler. There was such an appeal in capital cases.

I don't remember whether it was repealed or not.

Mr. Hltzoff. Oh, no, it does not exist any more.

The Clairman. Well, we should have that checked.

Now,wE have had it distributed. Did we vote on 60--yes.

How do you want to run over the forms, gentlemen, of which

we have th ee here?,

Anyj suggestion on Form 1?

Mr. Robinson. This is a form that was taken out by the

Committee on Style.

We to k a form and cut it down to what seemed to them to

be comparable to the civil forms so far as reductions are pos-

sible in eedless words, and Form 1 you see is the indictment

form; 2 thE information form; 3 the complaint.

Form of course is subject to change in view of the dis-

cussion in the Committee, principally by Mr. Medalie, yesterday.

But F rm 1 and Form 2 are offered as specimens of what the

Committee (n Style thinks would be useful as forms in the

res•e•tive proceedings.

The C airman. Any suggestion on Form 1?

Mr. LnSgsdorf. You say "in which it was charged". Is

f"charged" Is good a word there as we could get?

Mr. Robinson. This is just the words of the actual

indictment We did not change the words.

Mr. L ngsdorf. The law does recite it. I guess it is all

right.

Mr. D an. We did change this considerably, didn't we?

Mr. Robinson. Yes, this is the result of considerable
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change. "he way you can tell the change, you can look in

Tentative 1raft 2 and at the Appendix of Forms that was dis-

tributed w th the previous draft, and you will see just what

words have been stricken out.

Mr. H,)ltzoff. I don't suppose, Mr. Chairman, it is neces-

sary for u to take a vote on forms, because they are supposed

to be only illustrative anyway. We struck out the provision,

"they shall be sufficient."

Mr. Y ungquist. We ought to know what is in them.

Mr. H ltzoff. Yes.

Mr. DPan. Did you strike that out this meeting, "they

shall be d emed sufficient"?

Mr. HDltzoff. They shall be illustrative.

Mr. DPan. I will not renew my previous arguments. I

think it is useless.

The Caairman. It isn't as bad as it sounds with that naked

explanatioi.

Now, e have certain revised rules here, gentlemen.

Suppo e we take them up in numerical order.

The first is 5.

Mr. R binson. There are two that have "5" on them.

The one which is the result of the work of this sub-

cormmrittee ast night and perhaps yesterday morning is the one

which cont ins the three sections, (a), (b), and (c).

Anoth r one marked "5" apparently was dictated by some

member of the committee to show only what should be in (b),

5 (b).

You may compare the two (b)'s and see which one you

prefer.
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dr. Holtzoff. Does that mean we can get only this half

sheet?

Mr. R binson. No; I am just saying you can compare them.

Mr. Hltzoff. I think this was a mistake.

Mr. Y)unugquist. No, it is not a mistake. You have in

lead penciL 5 (a).

Mr. RHbinson. 5 here as we have it is the lead pencil

typed.

Mr. YDungquist. As we have it where?

Mr. RHbinson. In this draft.

Mr. H ltzoff. This 5 is the one we agreed upon in the sub-

committee last night.

Mr. Youngquist. Yes.

2 Mr. Holtzoff. I think this is a mistake. This should not

have been distributod. This is a preliminary draft.

Mr. Robinson. I don't know }qhere it came from.

Mr. 1]oltzoff. I think it should be collected up and not

distributed.

Hr. Bobinson. You mean this onc with the blank at the

tor?

Mr. I!oltzoff. Yes.

Mr. Iongsdorf. The (b) which appears on the sheet with

*the other two is the one?

Hr. Ioltzoff. That is right.

The (hairman. All right. Now may we proceed with 5 (a)?

Mr. Aaite. I question in 5 (a) whether we should abso-

lutely require the person makingE the arrest shall file the

complaint

It m iy be that the person making an arrest is acting in
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an official capacity under a request from somebody else.

I wonder if it should not be "If the arrest is made with-

out a warrant the person making the arrest, or some other

person having knowledge of the facts, shall file a complaint"?

Mr. Robinson. That was discussed, Mr. Waite, in substance,

and we decided to leave it pretty brief in this way.

Mr. Waite. The trouble now is it requires the person

making the arrest to file it and it is possible he cannot make

the complaint and somebody else could.

Mr. Robinson. That was stricken out by the Committee in

9, 10, and 11, "if it is impossible for the person making the

arrest, he may delegate these duties to someone else".

Mr. Boltzoff. The person making the arrest would not have

the right to make a complaint unless, of course, he could do it

on information and belief.

Unless he is in position to make a complaint he has no

legal right to make an arrest.

Mr. Waite. But it does not seem that he should have the

right wher the one instigating the arrest is present.

So I would like to have inserted, "or some other pe~son

having kncwledge of the facts", to be inserted in line 7.

Mr. Robinson. That is all right.

The Chairman. All those in favor of the motion say "Aye."

Opposed, 'No."

Carr ed.

Mr. Eoltzoff. I move the adoption of (a) as just amended.

The Chairman. All those in favor of the motion say "Aye."

Opposed, 'No."

Carried.
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Mr. W chsler. Mr. Chairman, may I move an amendment to

(a) which Joes not change its existing shape but adds a sen-

tence to it?

It is the point of the motion of mine that was tabled

earlier, that there be added to 5 (a), "No statement made by

defendant in response to interrogation by an officer or agent

of the Government shall be admissible in evidence against him

if the interrogation occurs while the defendant is held in

custody in violation of this rule."

Mr. Brns. I second the rule.

The Chairman. Where would that be inserted?

Mr. Wechsler. Pight here (indicating).

The Chairman. At the end of (a)?

IMr. Wechsler. Yes.

Mr. Waite. Will you read that again, please?

Mr. Wechsler. It is the same language that was distri-

buted. It is the first part of that proposal, the second part

of which vas accepted by the Committee and the first part

tabled.

Mr. 11oungquist. It was then designated "5 (c)."

Mr. 'echsler. That is right, but I think it ought to be

a part of this rule rather than 5 (c) because it is a sanction

to enforce this rule.

Do ycu want me to read it again, Mr. Waite?

Mr. Waite. No. I see I have it here.

The Chairman. Any discussion on the motion?

If net, all those in favor of it say "Aye." Opposed,

INO. Ii

I call for a show of hands. All in favor raise their
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hands. Onq, two, three, four, five, six.

Oppos d? One, two, three, four, five, six--

Mr. Yqungquist. Did Mr. Robinson vote?

Mr. H ltzoff. Yes.

The Cl airman. I was busy writing out another motion. I'"

haven't th slightest idea what this was.

Mr. R binson. I would like to ask Mr. Wechsler, how does

that differ?

The 1 airman. Would you read it again, Mr. Wechsler?

Mr. W chsler. Ves. It is intended as a sanction to

enforce th) duty to bring an arrest person before a magistrate.

That luty has been considerably, relaxed by the amended

5 (a).

The mguage of it is that "No statement made by defendant

in response to interrogation by an officer or agent of the

Government shall be admissible in evidence against him if the

interrogat on occults while the defendant is held in cus't04Y in

violation of; this rule."

I would like to say, since the vote is so close in support

of this, -hat its precise sco;e,,is.

It d •es not include voluntary statements made by the

defendant at any time; that is to -say, statements which are not

made in re sponse to interrogation by an officer or agent of the

Government. It does not exclude statements of a defendant in

response to interrogation by someone other than an agent of the

Government, no matter when that interrogation occurs.

Thire, it does not exclude statements made in response to

interrogaaions by agents of the Government if there is no

violation of the duty to bring him before a magistrate.
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He maT be interrogated on the way to take him over to

the magisteate; he may be interrogated while he is heId over-

night in cises where, under Rule 5 (a), it would be permissible

to hold h. -, overnight; but what It would exclude is extensive

interrogat lon before a man is taken before a magistrate; and

those are he cases, precisely, where the real abuses occur.

Mr. D an. I don't see hov you could sanction a statement

made in re ponse to questions by an agent when they are made

in vTolatlon of this provision.

The Chairman. I vote in favor of the motion, to break the

tie.

Kow w; go on to 5 (b).

Mr. Holtzoff. I move the adoption of 5 (b).

I:r. BUrns. I second the motLon.

The C airman. Any remarla1 s ?  Df not, those in favor say

"Aye ." Opposed, "No."

Carri-d.

5 (c).

Mr. Medalie. There has been an omission here that I thought

we approved yesterday morning, and that Is admitting to bail

pending examination.

Mr. H ltzoff. It is in here. It is line 19. We put that

in.

Mr. Youngquist. Line 15.

Mr. Holtzoff. At line 15.

Mr. Youngquist. "may admit him to bail."

Mr. edalie. Yes. All right.

The Chairman. 5 (c).

Mr. loltzoff. I move the adoption of 5 (c).



66o

Mr. B ns. Seconded.

The Caairman. All those in favor say "Aye." Opposed,

"INO. It

Carri d.

We nowi turn to the revision of Rule 6.

Mr. ME dalie. I think we left something out of 5. Didn't

we agree t-at we would provide for examination of witnesses by

the Govern nent even if the defendant waived?

Mr. Y ongquist. Last evening while we were working over

this rule--Mr. Holtzoff, Mr. Robinson, Mr. Dean, Mr. Dession,

and I--we came to that orovision.

The vote as I recall it was a fairly close one. Both Mr.

Dession and I had voted for it.

We both came to the conclusion that we should have voted

the other way and decided to recormnend to the Advisory Commit-

tee that the provision be not included.

Mr. 1,1edalie. I am satisfied.

Mr. -aite. What provision ts that?

Mr. •oungquist. That is giving the Governnent a right to

conduct tleir preliminary examination even though tlhe defend-

ant waive the preliminary examinatLon.

Mr. ean. The decision I think was based on the fact,

largely, Ihat we could not think of any illustrations where

the Goverr ent would want to do it or where it presented any

problems because they could not.

Mr. waite. I think a better way, anyway, would be to

give some official power to examine under oath witnesses.

Mr. Dean. Some provision for the preservation of testi-

mony on a showing where it would be otherwise lost.



661
glO

The hairman. Have you any other motion?

Mr. eda1ie. ITo.

The Ciairman. 6 (a).

Mr. Wechsler. Mr. Chairman, I would like to ask why--

Mr. Youngquist. Just a moment.

We passed on all of (6) except 6 (d).

Mr. Ioltzoff. Oh, yes. i am sorry.

Mr. Youngquist. it was only 6 (d) that was to be revised.

Mr. Holtzoff. Yes.

The Chairman. (b) was to be revised, wasn't Lt? "3usti-

fication of Sureties"?

Mr. Youngquist. (c) as it originally appeared was

stricken entirely, so that (d) becomes (c) and has been re-

written.

And I would like to call the Reporter's attention to the

fact that in rewriting (a) some of the changes that were made

yesterday were not shown.

(a), think it is.

Mr. Holtzoff. Well, the wa•, this is recopied is before

ourý revision of yesterday's meeting.

Mr. Youngquist. We should strike out 6 (a) in the new

draft because that is different from the one we adopted yester-

day and we already have our notes of the change.

Mr. Holtzoff. We adopted it finally. We did not omit

that.

The C airman. The question is on 6 (b).

Mr. Youngquist. 6 (b). There was no revision to be made

in that. That too can be stricken.

The Chairman. 6 (c).
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Mr. W chsler. Mr. Chairman, under the rule there are two

provisions in the Code that I kinow about, specifically dealing

with appeal sections 596 and 597 of Title 18.

Be~cti)n 596 is a general provision.

Sccti)n 597 is a special bail provision for capital cases.

It allows al1 in capital cases but provides that it may be

taken only by the Supreme Court, district court, justice of

the Su..oren Court, and circuit judge or judge of the district

court, who shall have discretion.

I am Tondering whether 596 and 597 should not be made a

part of this rule.

I am Iondering further whether we have not modified 597

by our pre ious rule, inasmuch as we have authorized commis-

sioners to take bail.

a Mr. Hultzoff. Mr. Wechsler, you will recall that we re-

fetrred in bur provisions relating to admission to bail--we use,

the words 'as modified by law," do we not?

Mr. Whcjsler. No.

Mr. Yungquist. Not always.

Mr. Holtzoff. Well, I think we always should in order to

incorporat( existing law on the subject.

Mr. W chsler. I don't think we should.

I thi] k we should take existing law if we don't want to

change it. It seems to me a foolish thing to leave on the books

a couple o provisions as to when bail can be had, which is a

really imp, rtant thing, and putting in the rule only pl-ocedure

relating t getting it.

The pi ovisions are not comnrlicated and I make those sugges-

tions that the existing law be changed.
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My suggestion is that they be embodied in the rule.

The C airman. Your motion is that we embody in appropri-

ate sections the existing law now when bail may be had?

Mr. We chsler. Yes.

Mr. Burs. Doesn't that involve the rule permitting

magistrate to fix bail?

Mr. D an. It does.

Mr. Burns. Well, I am in favor of having magistrates fix

bail.

Mr. W chsler. I had not thought about the substance.

Mr. H ltzoff. Under existing law the magistrates fix

bail in th, ordinary run of cases.

Mr. W chsler. But not in capital cases.

Mr. L)ngsdorf. Those statutes referred to by Mr. Wechsler

I think ar substantive law, inasmuch as they give the right to

be admitte to bail, and, of course, our rules would only take

up the pro edure on part of them.

Mr. IHDltzoff. I don't think that is substantive law. I

think that is part of the procedure in the case.

Wheth r an offense is bailable or not, I don't think is

substantiv law; do you?

Mr. M dalie. Yes.

Mr. H ltzoff. I should think that was procedural.

Mr. Wite. The Constitution makes certain offenses bail-

able.

Mr. W chsler. Well, I do not call that substantive.

Mr. Wdite. I call that substantive.

Mr. II ltzoff. Most of the provisions of the bail rights

are procedural.
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Mr. oungquist. I should think that bail was procedural.

The C airman. Was Professor Wechsler's motion seconded?

Mr. EI ltzoff. I second it.

Mr. Wechsler. It seems to me the title of Rule 6 has the

essence of propriety.

It ou ht to be in Rule 6.

The C airman. All those in favor say "Aye." Opposed,

"Txo. It

Carri d.

The matter is to be referred to the Committee on Style.

Mr. H ltzoff. With power to act.

Mr. Y)ungquist. All you need to do is to say, "Defendant

may be adm tted to bail as provided by law."

Mr. R binson. Let us do it now.

The Chairman. That is not what is wanted.

Mr. W chsler. My motion is that the law be put in the

rule. I mide no motion that the law be changed.

The Caairman. The motion is to incorporate in appropriate

sections tie existing statute law.

Mr. W ite. Mr. Chairman, if you get bacl> to 6 (b), I

think you said what you did not mean, 6 (b) aq it is stated in

this new d-aft is the way it was adopted and approved before.

Mr. Seasongood. No, it is not.

The Caairman. I understand not. As adopted it is set

forth in t e original draft as modified, which struck out

several 11ies.

Mr. Waite. All right.

Then re also add this provision. T had in my notes that

we added a provision for no bond or undertaking unless the
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surety see ls to be qualified.

The Chairman. It was as adopted in the old draft.

Mr. Waite. All right. I just wanted to make clear that

point.

The Chairman. Now we come to (c) in the revised form.

Mr. W ite. That is just as we approved it, isn't it, in

the other later rate?

Mr. R binson. That is right.

M-r. Sith. I move its adopotion.

Mr. W ite. Seconded.

The Clairman. All those in favor say "Aye." Opposed,

Carri d.

Now w, proceed to the revision of Rule 19 (b).

Mr. Wý chsler. Mr. Chairman, may I ask a question about

19 (b)?

The Chairman. Surely.

Mr. Wrchsler. The question is, how is it envisaged that

this rule would apply, if it would apply, to cases including

charges of continuing offenses, such as conspiracy, scheme to

defraud?

Mr. HDltzoff. I don't think it would apply to the type of

offense.

Mr. D an. It certainly should not apply to the type of

offense.

If it is not made clear enough I think we should make it

clear.

The C-airman. Well, isn't it clear that it relates solely

to the typ of evidence that is definitely located in time and
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place?

Mr. Vaite. That is about all you have an alibi on.

Mr. loungquist. Yes.

Mr. i[edalie. This is a very ineffective provision.

SWhat prosecutors are interested in is getting the names

of the witnesses.

Mr. lobinson. There is very berious opposition to that

requirement, of course, Mr. Medalie.

Your New York statute has that requirement,hasn't it?

Mr. Pedalie. Yes.

Mr. Fobinson. And that is the source of opposition to it.

It was the feeling of the committee--that was the work of

the subcommittee last night, I believe--Mr. Dean, Mr. Young-

quist, Mr. Holtzoff, and I, I believe, were appointed to con-

5 sider it- to just leave it as we examined it yesterday and

amended i , not requiring names.

Mr. Eoltzoff. After all, the purpose of alibi is to give

the Goveriment an opportunity to investigate the fake alibi or

to prepare to meet it.

It does seem to me that perhaps it might be asking too

much of the defendant to give the names of his witnesses,

Mr. Yedalie. They do in all of the alibi statutes I know

of. Don't they?

Mr. Eoltzoff. No.

Mr. Iedalie. The New York one does.

Suppose you are charged with a particular time and place

and the notice said you were on the Brooklyn Bridge--

Mr. Eoltzoff. Another thing is this: It might be unwise

for the Government to disclose its witnesses, because an
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unscrupulous defendant might obstruct the witness from being

produced at the trial.

Mr. Dean. I think it is important also, Mr. Medalie, to

know what witnesses you may call.

Mr. Medalie. It is. That is one of the objections to

the whole procedure. And if it is to have any value, they want

the names f the witnesses where there are witnesses.

Mr. D.an. Would you be precluded from using a witness if

you did no specify in your notice?

Mr. RFbinson. It was thought the parties might get to-

gether and exchange further information, but I will go along on

this draft on the point--of course, Mr. Medalie, if you ask

for witnespes you do have opposition from those who claim you

thereby force the defendant to disclose his case.

Mr. M:,dalie. You say there are 13 alibi states?

Mr. Robinson. Fourteen.

Mr. MNdalie. How many have the witness requirement?

Mr. RFbinson. I think I can give the answer now if you

want to waLt.

Mr. Barns. If the defendant has sought to make the Govern-

ment parti ularize as to the time and place of offense, he may

invoke thi rule, and then, when the Government has complied

with it, h nay then rest and refuse to tell the Government.

And the on y way he could be taken care of would be in the

sentence.

Mr. DBan. I think that is a definite possibility that

might happen.

Mr. R binson. It was not possible under the one that this

sucersedes.
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Mr. H ltzoff. No, but there is another section.

if deoendant does not serve notice, Mr. Burns, then he

would not "e allowed to introduce evidence unless he shows good

cause.

Mr. Birns. Why not?

Mr. D an. Mr. Holtzoff, he has already asked the court

for the orler. He has gotten the order. He has gotten the

Government's information.

Judge Burns is talking about where, at that point, the

defendant does not give the Government the information.

Mr. H ltzoff. If he files at the time--

Mr. Youngquist. He makes the motion but he does not carry

through.

Mr. D an. It is a loophole.

Mr. Youngquist. That should be closed.

Mr. Holtzoff. It should be closed.

Mr. Wsite. Why isn't he entitled to know what time and

place?

Mr. Burns. He is, but I am assuming he has been turned

down on a bill of particulars, which is not uncommon.

I am not saying it is a loophole which is not desirable.

Mr. Dean. I think the defendant will pay quite a penalty

if he should pull that stunt.

Mr. Burns. Oh, yes. He would have to be fairly desper-

ate to malke the representation that "I am going through with

this alibi procedure."

Mr. Foltzoff. What penalty would he ray?

Mr. Dean. I think he would pay about a year more.

Mr. Foltzoff. I don't think the judge ought to penalize
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him for thn tactics of his counsel.

The Clairman. He is very likely to, however.

Mr. W chsler. What is the consequence if the proof does

not conform to the specification?

Mr. D an. The Government's proof?

Mr. Wechsler. Each side.

Mr. Robinson. In an Ohio case where they did not conform

to the proof he was sent to the penitentiary for several extra

years.

He ha perjured himself.

Mr. Burns. if you are going to look upon it as analogous

to a bill f particulars--I don't think there is any sense in

proceeding on any other basis--

Mr. Y)ungquist. I think it is binding on the Government

as to the time and place.

Mr. B rns. I think it ought to be binding on the defend-

ant too.

Mr. H ltzoff. I think we ought to amend line 35, and I so

move, so a to insert, after the word "rule" in line 35, "or if

he fails t give the notice"--or, "if he fails to give such

notice"--o , "such indication", that should be.

Mr. D an. That does not meet it.

Mr. RHbinson. I made a draft this morning that I thought

you could idd.

Would you be willing to have your draft amended to provide

that at th time the Government gives the defendant specifica-

tion ao to time and place, then the defendant in turn shall

give the G vernment specific time and place?

Mr. K an. If you feel that is necessary, i have no objec-
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tion to pu ting it in. I didn't think it was necessary.

Mr. Yuiungquist. It says "shall".

Mr. R binson. "at the same time". I don't think the

Government should give its information one day and the defend-

ant never ive his information.

Mr. Ii ltzoff. I think the Government has to claim the

particular time and place he was.

Mr. Y ungquist. If you simply say, "he shall promptly

specily as exactly as possible"

Mr. 1i ltzoff. You couldn't have it simultaneously.

Mr. Ro)binson. It could be substantially at the same time.

Mr. H)ltzoff. No. The Government says the crime was com-

mitted at :uch and such a time--

11r. Rbinson. dut you are approving, I think, that it

6 requires s mething in the nature of -re-trial conference.

Mr. Wiite. The defendant has to have time to figure out

where it w uld have been nice for him to be at that time.

Mr. Lengsdorf. If one smecifies where he was, he cannot

_p.Cify anTthinn else, or, is afraid to.

Mr. W chsler. Then he cannot give evidence.

1,r. DBms. I suggest, following 11r. Eloltzoff's indica-

tion, that you insert a clause somewhat like this after the

word "rule on line 75, "or if he fails without good cause to

s•)ecify tht place wnere he proroses to prove that he was at

the time s ecified by the Government".

That Lales care of the point I raised.

Now, Dn the eolnt of being bound by the s- ecification, the

clause shopld be added: "At the trial neither the Government

nor the de endant shall be pcermitted without a showing of good
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cause to c ntrovert the specifications which they have filed

!rursuant tD this rule."

Mr. DBan. I second both of those motions.

The Clairman. You have heard the motion Any discussion?

If not, all those in favor say "Aye." Opposed, "ITO. "

Carri d.

Mr. W. chsler. Shouldn't there be a similar modification

on line 40 that if defendant fails to make the motion or fails

to sp..ecify he has got to show cause why?

It do s not say that if he faLls to show good cause the

court may xclude the evidence.

Mr. Bmrns. I think: that should follow.

Mr. Wechsler. So there should be something in there to

say that umless good cause is shown, the evidence should be

excluded.

The C]airman. WhaL line do you sugCest?

IMr. Seasongood. I am not sure it should be excluded, be-

cause you nise a constitutional question.

1r. W chsler. "lmay be excluded".

mr. Seasongood. i mean, ought you go tha;t far, or Con't

you raie, unrnecessa2-ily, constitutional questions?

Mr. oltzoff. I don't think there is an: constitutional

p-rohibitiom against requiring a defendant to give notice of

evidence ti at he is going to offer.

Mr. DLxan. Well, it is partily cured by this drasft; because

it starts ut, "If the -efendlanL .rposes to offer ev-idence".

Then he mal-es tGic first move.

if we need a waiver, I think this dra.ft contains it.

Mr. Buriis. And it carries with it, I think, the implication
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that if he does not make a good case, then it shall not be

admitted.

Er. Dean. That is what was intended, that it should be

cxcludcd i he did not meet the condition without good cause.

The C airman. low, is there a motion on this last Dolint?

Mr. WAchsler. Well, I think Hr. Dean is right, that the

reference to a condition meets it substantially.

I would -prefer, as a matter of drafting, to have it read,

"The court may require him to show cause vhl, he did not male

the motion and,unless good cause is shown, ma;, exclude the

evidence .'

Which would -put it beyond peradventuro of doubt that the

court has the power of cxcluding. -ut i think it would mean

the same WiinC, wouldn't it? \

Mr. •arns. T think so. T have no objection.

Mr. DBan. i have no oboection either but 1 thin. thin

contains io.

Mr. Youngquist. The second point, the last -point you made,

Er. Burn, to make the conditIon rest not only upon tce making

of the mot Ln but to giving specification, should be taken

care of by inserting in line 79 the vor6s "or Live the speci-

fication". That ,ould meet the case where he does male the

1motion but fails to specifo.

r .B r- s. Yes . You miht make that the first point.

him. _.-ltzoff. That should be in addItion to the 'nsertion

on line 05?

Mr. Youngquist. Yes. You see, the first one, line ;5,

gives the case--is the preliminary statement. That is, if he

does not niake the motion or give the specification but then at
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the trial he offers the evidence, the court may require es a

condition Oat he show cause why he did not make the motion.

PAnd h-rc we insert "or give the specification", to mate

the thing ompl!te.

Mr. B ars. ! think that is right.

The C ±airn~an. Do you make the motion?

MIr. YQungquist. Yes.

Mir,. Doan. It seems to me jou have a prctty good statement

of the matter as it .. pears here without the necessity of some-

thing whica might possibly result in more confusion.

Mr. Bams. Well, the court right now, I would say, is not

empowered to exclude alibi testimony which is offered by a de-

fendant whD has gonc through the motions of saying he is going

to offer an alibi and then stops in the middle.

So th t rule should be fixed up on that point.

Now, there is nothing in the present law which permits a

judge to c:-cludc evidence offered by a defendant in contraven-

tion of tL specification which you give cursuant to this rule,

so, in ord nr to male it certain "the specification" are words

of limitat on and in effect part of the pleadings of the

parties, w have to add that second provision.

Mr. DPan. As well as the provision limiting the Covern-

ment.

Mr. Barns. That is right.

Mr. Sasongood. Does the Comnittee have any time in mind

when this should be done? Do they mean it can be done at any

tire?

Mr. Robinson. Mr. Dean?

Mr. Dean. I thini it is very difficult to specify time in
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-advance. ou may not know. I was afraid of a 3,-I, 5, or

day period.before trial. ±ou oan be sure, if they defendant

proposes t• take advantage, of "t is4,he makes it early, beCW"es11
by it he g ts the time and place from the Government.,

0_1 Mr., B, ke.,. What other &advantages- does he have,,in this

rule up to tbat-,point? Isn'the entitled to it anyhow?

Mr . Y ungquist. I donIt 'thfink there is, any. <But I think

a specific tion of time and placqe is very important in view of.

the ruling Bpermitting. proof qf , different tIme and place -in

the allegauion, and of a wide .area as to place,--

Mr. Bjxns. It is a limitation of the Government, a defi-

nite time aud place, "whieh is-'a. great advantage, but I think

we should ipproach this from the viewpoint that this funda-

- mental~Ly a3s considered as a W9y of meeting a difficulty froi

the prosecition's point of visv.

Mr. Wchsler. What, ha pens.,in a case like this:

A bank robbery is ,ch1arged. ''.There are:.muJ,'i.ple defendants.

The i dictment ig( draftedin the usual form charging that

A and B at this time and place orobbed a bank.

The actual purpose of the. Government with xrepect to C," e

is not to prove that he was there at all.

They re going to prove that he was a party to a conspir-

acy to rob the bank, some tim• before: the robbery, attempt to

hold him responsible as a consp0rator. But under the existIng

' law the indictment may 'ot indict him, and ordinarily d'es n•

indict hin.

Now, the basis.of the conspiracy charge is that the three,

men met at a certain-place and planned the robbery.

The e•fendant, if he knew where it was that the Government
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claimed he met ard joined with the co-defendants, might believe

that he haJ- evidence of an alibi.

e dok s not know that, and the only notice he has is that

it is char ed that the robbcry occurred at a particular place.

Mr. B urs. Well, I would imagine the district attorneys

"n foilowi g this rule would be just as vague as the court

would perm t, so it is not lik-ely that this vJ-i! vork very

advantageco sly to the defendant.

Mr. D=an. On the other hand It is impractical to say

that we s h..ll specif' exactly the time and place, because that

won't work

It is very hard to fix sour standard of specification.

Mr. Wechsler. In the case I put would the defendant have

is to make an motion?

Mr. D an. I would think not.

Mr. W chsler. He does not know he is charged as a con-

spirator.

Mr. D-an. Let us assume he is an accessory before the

fact.

The t meo and place is really the bank robbery, as alleged

in the ind ctment,.

Mr. W-chsler. That is right. And it is absolutely ir-

40 relevant s far as the defendant is concerned, but he would

attempt to prove that he was not at that place. That would be

his case.

He wo ild make the motion and then he would get a specifi-

cation fron the Government. What kind of a specification would

he get froni the Government?

Mr. Burns. If he were indicted as an accessory?
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Mr. W chsler. He is not, though.

Mr. DEan. If that is the Government's theory of the

prosecuti•l, it seems to me in the Government's specification

they would be compelled to indicate that his participation was

as an accessory and that therefore the time and place as to him

was prior to the bank robbery.

Yr. W chsler. So that he would gain something.

Mr. DBan. Hie may. Otherwise I don't think that would be

a very practical disclosure.

Mr. Barns. You should not ta-e away the power of the

Government to keep him in the dark.

There are all kinds of strategy in the criminal game of

getting behind the bars or staying out.

Mr. Wechsler. I am wondering--the important thing to the

defendant there is to know the time when and the place where

the Govern ent charges he became an accomplice to the crime.

Pir. D an. The Government will attempt to prove, rather

than "charges".

Mr. W chsler. Yes.

Mr. Youngquist. Well, Mr. Wechsler, you are speaking of

a man who was not present at the place of the conmmission of the

offense.

Mr. W chsler. That is my case.

Mr. Y ungquist. That would not have any application at

ala, would it?

I Mr. W chsler. We are debating that, and Judge Burns thinks

it would, anC I think he is right. He is going to prove that

he was not present at the bank. He does not know whether lhe is

charged as accessory or principal.
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He mates a motion. Then the point is, what would the

Government do?

Shoula the Government specify only where the bank robbery

occurred?

Mr. Burns. Wouldn't the Government do nothing and permit

him to estiblish his alibi?

The G vernment will say, "We won't answer."

This is a condition for restricting the privilege of alibi

defenses.

Now, if the Government determines not to go along, it

merely means that the limitations of this rule do not apply and

the defendint is exactly as he was if this rule were not in

effect.

Mr. W chsler. You say that, but the rule sags, "the

defendant hall apply for an order,'" and I assuime an order is

something Por the Government.

Mr. B rns. That is right, but what are the sanctions if

the Government does not comply with the order?

Mr. Wechsler. Well, there are none provided, unless it

would be c .ntempt.

Mr. Y ungquist. I don't think you need to worry about

that, becaase if the court requires the Government to do it,

it will be done.

I call for the question, Mr. Chairman.

The C airman. Question.

Mr. YDungquist. Question.

The Chairman. Call for the question on the motion as

amended. All those in favor of the rule as amended say "Aye."

8 Opposed, "No." Carried.
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Mrr. L -ngsdorf. May we have a complete redraft of it?

The C iairman. Surely.

Mr. D-an. If it is any help about the question of continu-

ing conspi acy and situations of that type, it might conceivably

be wise to make a reference in the footnote.

Mr. Youngquist. Yes.

The C iairman. We have a telegram from judge Crane in

which he reg rets his inability to be here by reason of illness,

but he makes a suggestion as to Rule 25 (b) that I would like

to call to the attention of the Committee.

The qaestion is whether in a carital case, even by stipu-

lation, th-re should be a jury of less than twelve.

Mr. HDltzoff. I think Judge Crane must have in mind a

very old 14,w York case where it was held that in a capital case

the defend nt may not waive jury trial or consent to be tried

by a jury Df less than twelve.

In tho,t case one of the jurors either died or became in-

capacitated in the course of the trial.

The defendant consented to go on with eleven jurors.

He was sentenced to death, and the conviction was reversed.

Now, that case has been disapproved, as I recall it, in

many other states, and it was also, if I mistake not, dis-

approved by the Supreme Court of the United States.

Mr. Medalie. It is a different rule.

The federal courts consider that procedural.

Mr. Waite. It was disapproved.

The Cbairman. Now may we turn to Rule 35?

Mr. Medalie. Will you please strike out subdivision (c)?

The Chairman. On the redraft?
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Mr. MNdalie. Yes.

The Chairman. With pleasure. We will strike out all we

can.

35 (a). Any questions there?

Mr. M dalie. That was approved yesterday.

The Chairman. That was approved yesterday. All right.

35 (b).

14r. N dalie. That is the part that is done over and in-

cludes the original of (c).

Mr. Ii ltzoff. Mr. Medalie, is it necessary to limit it

to an order to show cause? It is notice, you know--

Mr. Madalie. The notice must really come from the court.

The indivilual cannot start this.

0 Mr. HDltzoff. All right.

Mr. LDngsdorf. Mr. Chairman, I see what I deem to be a

slight verbal error there in line 7: "in an action" I think

should be 'in any action".

Mr. MNdalie. It doesntt make any difference, does it?

Mr. L ngsdorf. It might not, but I think it is stronger.

Mr. Wachsler. Why shouldn't those words go out, "in an

action or proceeding"?

Mr. L ngsdorf. Yes, I agree to that.

Mr. Midalie. All right.

Mr. B rns. How about "an attorney especially assigned

therefor" Lnstead of "an attorney assigned thereto"?

Mr. MWdalie. That is all right. I don't think it makes

any differonce. You want "especially", do you?

Mr. Barns. Yes. It emphasizes the fact that the private

individual an attorney on his ovn motion, cannot--
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Mr. 7ungquist. He would not be assigned.

Mr. N dalie. He cannot do it unless he is assigned.

Mr. Y7ungquist. "assigned thereto" I think is the correct

statement.

Mr. H ltzoff. I move the adoption of this.

Mr. Y ungquist. Just a moment.

Mr. H ltzoff. All right.

Mr. B mrns. You have the McGovern case in, Mr. Medalie?

Mr. Medalie. Yes.

Mr. Y ungquist. "such" in line 8, and, paraphrasing,

"such notive 'constituting the time and place of hearing shall

be given by information filed by the United States attorney".

I think there should be a provision, hr. Medalie, for

the servic of the notice.

Mr. Robinson. in all cases, other than the one where it

was given by the court in open court.

Mr. Ho!tzoff. Well, you don't serve the information, do

you?

Mr. Youngquist. No, no. That is the point. I say there

should be service of the notice.

Mr. Wechsler. What happens now where an information is

filed? Doesn't an order to show cause issue based on the in-

formation, and the defendant have a chance to answer?

Mr. Seasongood. Yes.

Mr. Youngquist. If you said in line 8, "prosecuted on

notice served on the person charged", that would take care of

all of those things.

In the next you specify what constitutes the notice, the

order to show cause, the information.
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Would that do it, Mr. Medalie?

The Chairman. There seems to be some gap here, doesn't

therc? "NDtice * * * shall be given by order to show cause,

information filed by the United States attorney or an attorney

411 assigned thereto".

Mr. B3rns. Should it read "by an order to show cause

based upon an order of the court, information filed by the

United States attorney"--

Mr. H ltzoff. The order to show cause is an order of

court. it is the order of court which gives him the right--

Mr. Barns. Yes, but it is an order for notice.

Mr. HDltzoff. You don't give notice by information.

Mr. Modalie. No, there must be a document transmitting

the inform tion.

The Chairman. May I suggest it would be easier if you

brought the last part of your sentence up toward the beginning?

Mr. Medalie. How would you do that?

The C airman. "Such notice stating the time and place of

hearing shll be given by the court in open court in the

presence of the defendant or"--then bring in all the rest of

this, "by order to show cause", and so forth.

Mr. Y ungquist. The trouble is, you don't provide this

service of any of these instruments embodying a notice on the

person charged.

The Cnaairman. It says, "shall be given by order to show

cause".

Mr. Y ungquist. it is on the order to show cause, but it

is not on the information.

The CWairman. Why do you have to have an information?
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Why isn't, he service of the order to show cause all you need?

9Mr. Burns. It ought to be clear from the rule that this

kind of iniormation can be instituted b,/ the United States

at-t orney.

Mr. McdalLe. You can take an information out and put it

elsewhere.

The Clairman. Why isn't an order to show cause filed by

a United States attorney, put in on an information? Doesn't

that cure t all?

Mr. H ltzoff. In some cases you might not have an informa-

tion. I tk ink you will have to make the allowance for that.

Mr. W chsler. The court should not issue an order to show

cause unleos an affidavit has been filed or unless the court has

personal k :owledge justifying the issuance of the order and not

justifying summary punishment.

There are cases of that kind.

Mr. H ltzoff. I have in mind where the court has personal

knowledge lut it is necessary process to bring in the defendant.

The court can appoint an attorney to prepare an order to

show cause

Mr. M dalie. The court has personal knowledge to issue

the order rovided for in (a). It is the only kind of personal

knowledge judge can have.

Why d we really need an information?

Mr. Hcltzoff. I didn't think we did.

Mr. Wcchsler. There are i-olaces where cases are ins"tuted

by it.

Mr. N dalie. We have a substitute for it. The United

States att mrney can do it by an order to show cause.
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Mr. Wechsler. Where does he get the order to show cause?

Mr. M daiie. By affidavit.

Mr. Wi chsler. Why does he get it?

Mr. Mdalie. Why should a private person proceed by

information? Why shouldn't he proceed by an order to show

cause?

I think we ought to exclude that, then, shouldn't we,

"person as igned thereto", in connection with information,

ought to g out?

Mr. W chsler. The word "information" is misleading be-

cause some imes it has to be sworn, in which case it is an

affidavit.

The Chairman. The information should go out?

Mr. M:dalie. The reason it is in there--

Mr. H,)Itzoff. Why not say "order to show cause issued on

application by the United States attorney"?

Mr. Barns. How about this: "Such notice may be in open

court or in order to show cause issued by the United States,

attorney".?

Mr. H )ltzoff. I would suggest "on application made by

the United States attorney".

Mr. B rns. And then have the separate one, "Criminal

cases may De instituted on information filed by the United

States att rney"?

Mr. Y oungquist. Why not have a single procedure, the

filing of iffidavit, issuance of order to show cause?

The C airman. You haven't brought in yet the order of

arrest.

.Mr. H)ltzoff. It ought to be "order to show cause or
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bailable o der of arrest filed by the United States attorney

or by an a torney assigned thereto by the court".

Mr. MKdalie. Let us start in all over again.

"by the court in open court".

Next, "by order to show cause".

Now, et us see what the order to show cause is based on.

Mr. H ltzoff. Issued on application by the United States

attorney or an attorney assigned thereto by the court.

Mr. M dalie. An attorney ought to be able, on filing an

affidavit, to get that order to show cause.

What oces he need the assignment for?

Mr. Heltzoff. I think you don't want "an attorney of his

own motion", do you?

Mr. M dalie. Why not? He cannot start it without the

court signi.ng an order to show cause,--

The Clairman. Wouldn't the proper sequence be--

Mr. MNdalie. -- then the court signs the order to show

cause. Wh ch means the court has permitted the institution of

this proce ding by him.

Mr. Bmrns. If that is permitted, Mr. Medalie, won't it be

almost permissive for any attorney to be the moving party?

Mr. Medalie. Yes.

Mr. Barns. If this rule reads the way you suggest, it

would be almost automatic.

Mr. u dalie. It would be if the judge agrees.

Mr. Holtzoff. You know a lot of orders to show cause are

signed with very little information.

Mr. Modalie. That is the proceeding in our state courts

today.
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you are in contempt. If you wish to say automatically that

you disobeyed an order of the court and ash the court to issue

an order t show cause--

Mr. Holtzoff. That is a coercive remedy, isn't Tt?

Mr. *Nedalie. Yes.

The Chairman. Mr. Medalie, after your "order to show

cause" there, you ought to bring in there, or at some other

point, "or by bailable order of arrest".

Mr. Medalie. All right. That is all right.

Mr. Holtzoff. Then comes "issued on applicat-ion", and so

forth.

Mr. M dalie. "Issued upon application of the United States

attorney or"--

Mr. ITltZoff. -"an attorney assigned thereto by the

court"
Mr. N dalie. Where are you "--oin to get the- assigme-n?

You ape complicating the -roceedings.

The C a irman. It is not complicated. it i-s jýust two

lines in t•e order to snoer ca~use, P'urther ordered, John Jones

is cspecia ly assigned to prosecute this mattCr."

Ir. I, -dalie You say, "or an attorney assigned thercto"

in such orer?

Mr. TIi tzoff. It does not have to be in such order.

The j dge might sometime say to -an attorney, "I want to

appoint yo a corfiaittee to institute a contcmpt proceeding

against 1Mr. so and so."

Th,, C airman. I don't Lhlnh there is any d-1-ffi11.culty

there.



686

Yr. MIdalie. All right.

The Chairman. Are you ready for the question?

All t( iosc in favor ,ay "Aye " Opp osd, f"o.I

Carrp I d.

Smy o her sections?

Mr. S-asongood. I suppose you mean 6 (c), and I just

raise the uestLon, if a contempt is also a crime it has to be

tr'_r2d as a crime.

pIr. H _ltzoff. it does not have to be.

Mr. S~asongood. That is what it says.

Mr. HDltzoff. (c) was takhen out.

Mr. S asongood. Then I want to raise one more question,

whethcr yoe want to put in anything about a judge should

assign anolher judge to hear the contempt.

10 Mr. Mdalie. That would depend.

If th- contempt stated in writing something about Lhc

juduc it m y be that should be done; it may not.

Mr. S-asongood. Well, the Supreme Court said, where there

ifs any per onal element, and I think we should make that a

rule.

Mr. Setli. Isn't that a provision in the Clag, ton Act?

Mr. S•asongOod. In the Clayton Act there is, but that is

*of limi.ted application.

Mr. W chsler. Yes.

Mr. S asongood. They have said in a numfber of cases that

where ther is an.ything in the nature of a personal affront to

the judge t is better practice to have some other judge sit

in the casD.

Thc7 iavc Just os • it is better practice.
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KIr. Longsdorf. The statutes providing. for substitute

judge are not sufficient to take care of that.

Mr. SQasongood. No. The bias statute does not a-pply to

contempct.

Mr. Wechsler. Mr. Chairman, I move that this section go

back to th( Reporter for further work.

There arc a lot of kinks that ought to be looked into.

Mr. R binson. it is a very fine special committee that

has becn working on it.

Mr. Y oungquist. i think there are some kinks but I dontt

think it sliould go back to the committee.

Mr. S asongood. I think the courts have said they ought

not to con ider it.

Now d you want to say anything more?

Mr. Wechsler. I would secondamotion that something be

incorporat d to give effect to that pollc•j.

Mr. Sasongood. Well, I will make that motion.

Mr. 1iM, dalie. The only point, I understand, that is being

raised now is whether the judge should disqualify himself.

It is almost impossible to define the conditions under

which he olght to disqulify himself.

if vo call the judge names I can understand why it would

be in orde , the filing of this affidavit of prejudice.

Mr. Sasongood. You cannot file an affidavit of preju-

dice.

Mr. 1, dalic. This is only for trial.

Mr. S asongood. The district courts have so held.

Mr. Holtzoff. Do you think that is a correct statement of

existing law, that an affidavit does not apply to contempt?
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I doub t that tmyslc.

You sayW it is only a district court decision?

Mr. S asongood. What they have said goes even further

than an affidavit of prejudico.

Ln theý Cook, case-- and th.ose. others they said( 1,f t is an

affront ag inst the judge personally or in which he may think

that -is personal dignity is involved, he should assign it to

another judge.

Mr. Medalie. It would be difficult to define this in a

rule.

Mr. S asongood. ho. They have said that dcfinitely.

In those cases they defined the circtumstances under which

it is pref rable to assign it to another judge.

Mr. MNdalie. But they did not make any rule.

Mr. Sasongood. Well, in the Schmidt case they reversed

for the judge having heard it.

They zaid he should not have done it, should not have

heard the ,ase.

Myr. Ti)Itzoff. Why should wc have a rule on a judge dis-

qualifying himself in a contempt proceedin- unless we have a

ru-le on judges disqualifying themselves generally?

Why should we have a special rule?

Mr. Dean. Well, we have done something like that in our

venue proc eding.

Mr. W chsler. But it is an acute problem in contemrpt.

Mr. Sasongood. Yes. They reversed in this Schimidt case

on account of his having sat when he shouldn't have sat.

Mr. 1,N dalie. If the Schmidt case is an authority on that

we don't n( cd to transmit that into any part of the rules.
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In ot'her words, we cannot put in all the law of criminal

contempt in one procedural subsection of the rule.

Mr. Scasongood. Well, I don't care whether you put it in

or not.

Mr. Mdalie. I think it would be better not to put it in,

particularly since a judge would be disqualified by judicial

decision wlich covers it.

Mr. Wechsler. There is a provision in the Norris-LaGuardia

Act, I thimk it is sections 11 and 12, but I don't know whether

it covers other than labor cases.

Mr. S asongood. Probably not.

Mr. D ssion. Probably not, no.

Mr. Y1 dalie. If it is a case where the judge ought not

sit, we haye got to trust the appellate courts, and they can

make up th ir own laws as they go along on that.

They lave made it already, apparently satisfactorily.

The Clairman. Did you want to make a motion on it, Mr.

Seasongood,

Mr. S asongood. No, I do not care one way or the other.

I think it would be appropriate.

Mr. Wechsler. It would be appropriate--

The C airman. To have such a rule?

Mr. W•chsler. That was my understanding.

The C airman. May I have the motion restated? I must

confess I did not get it.

JMr. MJdalie. A judge affronted may not sit.

That Is the substance. Is that it?

The C airman. No. I thought you were referring to a

motion made by Mr. Seasongood.
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Mr. Me1dalie. That is what I thought.

The judge who has been affronted will find words for it.

The Cliairman. All those in favor say "Aye." Opposed,

"1O ,

Show Ilands. One, two, thrce, four, five.

Opposqd? One, two, three, four, five, six--

Give rie the show of hands on the ayes again, will you?

One, two, three, four, five.

Oppos d? One, two, three, four, five, six, seven.

Lost. Five to seven.

Mr. 0afield. I might raise very briefly a related ques-

tion, trial by jury.

I think there ought to be trial by jury in all contempt

cases if d fendant desires it.

Histo ically there was trial by jury in criminal contempt

cases.

Most cases of criminal contempt procedure are similar to

our contemilt procedure.

Mr. Bmrns. Would you go so far on that as where the judge

may be hit by a brick?

Mr. W chsler. I think so.

The Clairman. His motion is for contempt to be tried by

jury.

Mr. Ycungquist. May I ask a question?

The C airman. Yes.

Mr. Ycungquist. In what cases is contempt entitled to

trial by jtry?

Mr. Wechsler. The Norris-LaGuardia Act.

Mr. Ycungquist. It is a statutory act.
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Mr. L ngsdorf. Yes.

Mr. Medalie. The Norris-LaGuardia Act.

Mr. DI)an. The Clayton Act.

Mr. Seasongood. Is there any reason why it should be in

one case a d not in another? As Mr. Orfield said, histori-

cally they were always tried by jury.

Mr. O field. It would not apply to (a).

The C0lairman. It would not apply to (a)?

Mr. 0 field. No.

The Cliairman. Then we will consider the motion limited to

the contcnrats not heard or seen by the court.

All t' ose in favor say "Aye." Opposed, "No."'

I call for the showing of hands.

All t' ose in favor raise their hands. One, two, three,

four, five six, seven.

Oppos d? One, two, three, four, five, six.

Carri ýd.

Mr. MIdalie. Then this: "The person•charged shall be

entitled to a trial by jury unless waived."

"enti' led to a jury trial unless waived."

Mr. H ltzoff. You don't need "unless waived".

Mr. Medalie. I would take no chance.

The C airman. That applies to (b)?

Mr. We chsler. One of the provisions covered by our said

rule (b) a d which is merely punishable under the statute,

there now must be a jury trial?

Mr. Barns. Right.

The C lairman. Last night there was a call for the various

evidence s atutes. Those materials are being mimeographed and
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will be available in about half an hour.

I am tondering if we may now consider what the next step

should be 'o be taken by the Committee with respect to our work.

Mr. Y ungquist. I should like to hear the Chairman's

suggestion

The C airman. Well, I should much prefer to have it dis-

cussed by the members of the Committee generally.

Mr. S asongood. I move that on completion of the work by

the subcon ittee or perha-s on submission to the whole Comirit-

tee, that t be then submitted to the Court.

Mr. H ltzoff. I wonder if wc need another submission to

the whole ommittee?

Mr. S asongood. I don't mean a meeting of the whole

Committee, but there may be something to go back to the Commit-

tee on Style, some little verbal change.

Mr. Seth. Would it be well to submit it to the bar--

The CIairman. i talked to the Chief Justice perhaps five

or six wee s ago and I told him at that time of the meeting of

the Subcommittee on Style and of the prospect of a further

meeting of the whole Committee during this month.

i also told him that there was a strong probability that

there would be various matters that would have to be gone into

further before the rules were finally submitted to the Court;

I mean for 3ltimate approval.

And I showed him the form of letter of transmittal that

was used in the case of the civil rules under which the Court

merely authorized the circularization of the proposed draft

to the bench and bar without the Court taking any responsibility

for it.
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He in icated to me that if the Committee made that recom-

mendation that he thought that would be the course that the

Court woul pursue with respect to our submission.

He did state, and I will try to state it as accurately as

I can, tha undoubtedly the Court would feel much more confi-

dent in ac ing upon the matter if the report of the committee

were unani ous or substantially so.

And that is just about the substance of our conversation.

I may say that as the result of conversations had a couple

12 of months igo, Professor Dession has agreed to obtain a re-

lease from the Department of Justice of his obligation to be

there during the summer, and, now that his law school is

closed, to be available during the entire summer with just a

day or two off as occasion may require, to go into any matters

in which h can be of help in collaboration with Professor

Robinson aid his staff.

That Ls about the way the matter stands so far as the

Court is concerned.

Of coirse 1 have not discussed it with anybody in the

Court except the Chief Justice.

Mr. W ite. What will Mr. Robinson and his staff be doing

this summe ?

The Chairman. One difficulty I think we have had is that

by one accident after another, like an attack of appendicitis,

and so forth, Mr. Robinson's staff has been rather less than

he would have liked, and I have to ask Professor Dession's

committee to augment them, and also with the hope that he may

be able to get one or two or possibly three of his associates

from the Department of Justice over here working during the
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summer.

Now, if these rules are circularized and if the same thing

happens in this case that happened in the civil rules case, a

very large number of communications will be coming in from

bench and bar. Some of them will be very good ideas and will

have to be considered. Others will be futile and will have to

be considered before they are rejected.

But it is going to take a very considerable amount of work

to see what merit there is to the various notions that are

advanced.

Mr. HDltzoff. You will have a bar committee in most any

district, ind they will write in.

The C airman. We have had various letters come in, many

of which have been distributed in mimeographed form to our

Committee.

Mr. W ite. Then you summarize what seems wise in the way

of suggestions and then send it out to us?

The C airman. I think we will want to do what was done

in the civi1 rules.

Those communications were distributed to the Committee

with a notD from the Reporter and his staff.

Mr. W ite. All the communications?

The Chairman. I think that is correct.

Mr. T olman. Yes.

Mr. Seasongood. Did they comment on every cor~munication?

Mr. T lman. No, not every one.

Mr. Longsdorf. May I ask in what form those communica-

tions were transmitted to the members of the committee? Did

you condense them or did you arrange them according to
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substance nd break them up?

Mr. T oman. They were copied exactly as they came in.

Mr. Longsdorf. They were. And then were they arranged

according o the rule affected by the comment?

Mr. T lman. After they came in. When we were getting

ready for a meeting we abstracted them for consideration at a

meeting.

Mr. Y ungquist. We have had that in these proceedings.

We have be n getting the copies and then, in Draft 2, I think

it was, we had a summarization of the comments.

The Clairman. That is right.

Mr. L ngsdorf. I think it is pertinent to inquire, but I

don't know whether the Chairman or anybody else can give us a

forecast o how long it will take to get these rules into print

after it is decided to print.

The C airman. I think Mr. Tolman can answer on that.

Mr. Tolman. It is pretty hard to say.

Mr. H ltzoff. A couple of weekst time, would you say?

Kr. Tolman. I suppose that is feasible.

Mr. L ngsdorf. Now I would like to add this:

I thimL the members of this Committee, all of us, probably

have in mimd persons to whom we are anxious that those copies

would be scnt.

I thi k all of us, if we have any particular persons in

mind, ought to send in a list with addresses. That could go

on the mailing list.

The C airman. In addition to that we would want to call

attention o its availability in the Federal Register.

Yr. Longsdorf. Yes.
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The Chairman. And the Ancrican Bar Association Journal

and every tate bar association journal, and all the law re-

views.

Nr. L ngsdorf. And all the daily court journals.

Mr. 11 ltzoff. And to every member of the Committee.

The CMairman. And to every federal judge.

Mr. Yfungquist. What is necessary in order to got autho-

rization before the summer recess?

The C.airman. The Chief justice said he thought the

Court woul be sitting certainly until the first of June,

probably ultil the Sth, and possibly until the 15th.

I und rstand in talking with the Marshal it now looks lik(,

June 1 would be the last day that the Court would sit.

h•e alo said that if the report were coming along, even

though it 'iight not bc complete, and the decision to submit

were unanimious, or substantially so, that he would put the

matter up to the Court in advancc and undertake to obtain per-

mission to circularize even if the Court had adjourned, but

there was, i think, rather a preference on his part to see the

document-r b f••or•.

Mr. Y.ungquist. Would it be possible then to got this in

such form !hat it might be submitted to the Court by the first

of June?

Mr. HDltzoff. I should think so, if the Subcommittee on

Style woull have a final meeting wittin the next day or two.

We co Ild have mimeogrn•.cd. copies read,.

1,,r. Y ungquist. There wouldn't be any opportunity for re-

submission to the members of the Advisoro Committce?

I don't mean at a meeting.
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fir, 11 . i wonder whym that would be necessoary?

Kr. Yqunouqit. if the rules were to be prescntcd to the

Court befoine the summer adjournmernt i don't think it would be

necessary.

The Clairman. That is really not feasible.

Yr. Btrns. Mr. Chairman, it seems to me what we ought to

do is to g• t on expression of opinion here as to whether wc

think they ought to be circularized as finally polishcd on the

bapis now, or, shoult we vait until the yolishiriE on the work,:

of hr. Des ion and Mr. Robinson during the summoner.

Anj then I think Mr. Robinson should report on the exprcs-

sien of thi Chief justice.

Vr. H ltzoff. i think Mrr. iobinson and Mr. Dession should

collate an 1 publish the suggestions.

1,,r. 73 rTns. I don't mean polishing, but it is going to be

critical w 'Dik.

Er. H ltzoff. I surpose the rules will undergo changes

any.waV' aft r they are circularized.

Certatnly it var true under the civil rules.

The C airman. Mr. Iitchell made it clear to mc that as

the result of the circularization of the ru.cs 't' ,te hadC nano

changes to make.

,r. Y ungquist. Wc have had Wat, four mcetinbs?

The s lbconreittco has had thrc e, I would- say, cXtenri ye

meetings, nOi I suppose we could keep on meeting from now to

doomsday and keep imnroving the work all the time, or at least

think we A me inproving the work.

We fi d ourselves, as I find .msolf, voting one wa& and

thcn the other; so the possibil tie. s of change arc "llim-tablc.
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After all, we are undertaking to do what vas done with

respect to the civil rules, present something to the bar and to

the 1colle for suggestions.

I tiir-, althouht there are diffoernces of opinion as to

whther thl s !Ind of provision--T scan, this prirnciplc-...hould

be stated, or &, different prrinciple should be stated; we have

thrcsheo o t all of those questions.

There is no lielihood of closer ogrcement in toe future

than there is now, perhaps.

We haie all been apprised of the principles upon Phich each

of these provisions rests and have given study to them.

I do rot think it would be profitable for us, either for

-he pour!osc of further discussion or for the purpose of improv-

inC the forim of submission or arrang.ng to make a.y further

revisions--they are not so bad, when we read theo over. it

!cots fai•ry resrectable, and i think they leel: reV.ectob.c

enough, will look respectable enough to the bar, to justlf:;,

the Cornu:jtl cc and the Court in having them circularized in their

present form with a little touching up that is to be done on

thc a.ssignr ents givcn.

I would therefore second Mr. Seasongood's motion--I don t t

think I se(onded it before--yes--but with the, well, sug.ested

qualification, if I maj, that there be no further circulariza-

tion among the meobers of the Con-ittee before the precentation

te the Cou t.

The Chairman. Well., i Qould like to have a very frank,

discussion by the memoers of the Comnittee on thc motion, be-

cause I th nk it is of very considerable importance to be sure

that we ar, following the right course.
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EIr. D an. Mr. Chairman, may 7 inquire about the notes

that will [o out with these rules, what form they -ill be in?

I thini they are a very important part of the rules in

ex-laining to the bar ,-hat the changes are that we have made,

bccause thEy obviously cannot go through the extcnsive research

that the Camlittee and the oe-.orter have gone thr.ough, as to

wh we iOadL the change, and so forth.

Is it contcempilated that the notes shall go out to the bar

at that time?

Mr. P obinson. We have quite a lot of notes now that you

arc free t lool. at vqhen you are free to do so.

We ha c been too busy to go into the matter of notes.

Miss Tcterson, Mr. Tolman, Mr. Dession, and I have bccn

working on thlem, and I th-"i you can see just what the style

I~ S.

You Pobably have seen a copy of a letter from !,r. William

Stewart of Chicago?

mr. D an. Yes.

Mr. Robinson. It follow's that style.

Thcrefore I believe that wc will be able to meet your

wishes in respect to the utility of the notes to the bench and

bar.

Cinci
'lS
Darrv
3:55
pm5/20/42
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CINCI.
fls

Darrw.
3:30pm The Chairman. Well, if you have these here why not dis-

5/20/42
tribute them to everybody?

gibsn-1
Mr. Robinson. Yes, I will.

Mr. ¥oungquist. Shall we just look at them and return

them toycu now?

The Chairman. Yes. I mean, just to get the style.

Mr. Longsdorf. I think we all remember that the Civil

Rules Committee published more than one tentative draft.

The Chairman. As I recall it, they sent out two succes-

sive submJssions, did they not, Mr. Tolman?

Mr. Tolman. There were two submissions, and then a final

report, which was just circularized for the information of the

bar.

Mr. Robinson. We have a good many more forms to be put in.

Your Committee has kept us busy working on rules. Naturally,

the notes come afterward.

Mr. Eurns. May we keep these notes?

Mr. Robinson. Certainly. In one or two cases some of

them are based on one or two earlier drafts, Mr. Tolman sug-

gests to me, and it is based on experience.

It would be rather difficult on our committee, as it was

on the Civil Rules Committee, to have all the notes of this

type prepared the week after next, say, or something like that.

It might take a good deal of time, but there will be an average

coverage for the purposes at hand. In other words, the last

word on rules and notes will not be spoken by this Committee

for some nonths to come.

Mr. Eoltzoff. You mean not until we get the reaction of

the peoplE who receive the drafts?
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Mr. W ite. Mr. Chairman, I am bothered by a problem that

did not oc ur to me before at all. It did not occur to me and

would not have occurred to me perhaps, except for a little in-

cidental r mark of yours a while ago. I would like to know

what the C mmittee thinks about it.

There are several things that I think ought to have been

included ii the rules that are not included, and I venture to

say that t st is the case with other members of the Committee.

I am not expressing my own desires at all, because I do not

know. WouLd there be any desirability or impropriety in my

attaching to what goes out, not exactly a dissenting opinion,

but a sugg stion that I think it would be desirable to have the

bar's opinion with regard to this, that, or the other proposal?

The Chairman. I see no objection to that. On the con-

trary, I see a rather substantial possibility of gain.

Mr. Waite. I do not know that I want to do it or to work

that hard.

Mr. Dean. I was going to say there is no reason why

Professor Waite should necessarily make a list, but I think that

in any lis that went out representing various subjects, his

suggestions could be included as things that came to our minds

that might conceivably be in the second draft submitted to the

bar, as th gs thought about but not referred to.

Mr. Barns. Refer to it in the notes and refer to it in

the Append x.

Mr. Dean. In that form it would not take the position of

dissenting it to the rules, but it would indicate to the bar

that these problems were there, that we were aware of them,

that we ch se in some cases to abandon them, but had not made a
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determinat on on all of them. In that way we might invite

comments oi some of these unexplored fields, like this pre-trial

coverage, exchange of evidence on both sides before trial, and

many other situations. We might invite comments that would be

very helpful.

Mr. W ite. What would be the mechanics of that for me

or you or the other fellow who has some such idea? To send it

to the Reporter with a request that it be included?

Mr. D an. I think the Reporter right now, with perhaps a

few other uggestions, could make a list of such matters that

we had suggested.

Mr. H ltzoff. I think it would be better for any indivi-

dual member who wanted to have any particular suggestion in-

cluded in the submission to the public to send it in, and that

could be pat in an appendix.

Mr. Robinson. It would be the best way to answer some of

the problems that we have worked on at each session.

Mr. Seasongood. It would be impersonal. You could say,

"The following question was presented but not deemed proper for

inclusion."

Mr. Longsdorf. Mr. Chairman, I dare say that each and

every one of us will be interrogated or invited to say some-

thing at s me time about these rules. Is there any restraint

that we should impose upon ourselves as to how much we shall

say and w t?

Mr. Youngquist. I would say no.

Mr. Robinson. I would like to say with regard to what

Mr. Waite says that I have some proposals I would like to put

on the list, because I have been turned down on some
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suggestions.

Mr. Youngquist. I think it might be well to withhold,

however, how the vote stood on any particular proposition--

that is, that it was 7 to 6, or 12 to 3, or something like that.

Mr. Madalie. Do not say that. All you have to do is say,

when you are brought into an argument and getting the worst

of it, "That is what I thought, but the other fellows thought

it should be this way."

11 Mr. Youngquist. That is the perfect answer, but I do not

think we should divulge the details. We should be like the jury

in that respect.

Mr. Longsdorf. May I say that I have been overruled at the

ration of 16 to I here, so I would be in favor of that.

Mr. Wechsler. Mr. Chairman, on the motion before the

house, I sall have to vote in the negative, and I would like

to state my reasons very briefly. I think it would be a great

mistake to lose the benefit afforded to the bar of the work

that they plan would have been done during the summer by Mr.

Dession and others, working with Professor Robinson.

I do not have sufficient assurance in my own mind that

these rules can possibly get in Congress before the opening of

the sessioa to let me feel justified in sending the rules out

for comment without the benefit of all the work that can be

done on them.

I thi ik it must be kept in mind that the literature on

this subje t is very thin; that the Reporter had to start with

substantiaLly no literature to go on; whereas in the case of

the civil rules there was complete literature to constitute

the basis for the initial thought.
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Havin to choose between sending out something that I

think is l ss than our best, for the sake of speed, and, on

the other hand, losing a year in submission to Congress at a

time when Ghe country is at war, I have no difficulty in making

a choice against submission. I do not think this is a particu-

larly propitious moment to gain the attention of the bar for

these ruleB in the way that I would like to see their attention

gained.

Seconily, I do not think that it is the best way to get

consideration by the bar to send out simply a set of rules

which repr sents our comments on the basis of what happened

to be our prticular experience, rather than to send out the

finished j b which from our viewpoint represents our own best

view on tha subject as represented by the criticism that comes

in. I thiak the best job is to be given to the Committee on

Style to do anything on the matters that have been referred

between no. and the date when they have to go to press for dis-

tribution-

Mr. S asongood. Practically all that work has been done

and submitted and passed on by the Committee.

Mr. W chsler. I have no clear recollection of how many

things there were referred that have not come back.

Mr. Holtzoff. Have you overlooked the fact that there are

many bar associations meeting in the summertime and that there

is an advaatage in having their criticism at that time?

Mr. Wachsler. I would rather get it next summer, when I

trust they will meet again.

Mr. D ssion. I can see the advantage in point of time in

getting it this summer, and I have been trying to persuade
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myself tha it was ready for that, but I think you are optimis-

tic. I think it needs testing for completeness and testing for

coherence, and a general checking over before I would feel com-

fortable in submitting it to the Court for release.

The Chairman. I have the very unhappy feeling that if we

work on it for another year and we then submit it to the bar

you are go ng to find so many things suggested that you will

have to change these other suggestions coming in, and you will

be in exactly the same position that we would be in if it went

out this summer. I cannot see why the work of checking and re-

checking c uld not go on this summer simultaneously with the

submission to the bar and the incoming suggestions from the

lawyers of the country.

Mr. Dession. It could. The only difficulty is, if I am

right in thinking that it is not tested to a point that would

make me co fortable before we submit it, is that the bar won't

have to react to what we want them reacting to, and to that

extent we will get less help from their reactions, I think,

than we woald otherwise. I wish I felt it was ready, but I

just do not.

Mr. Waite. I cannot think of anything in these rules that

I would vo e otherwise on, merely by knowing what the decisions

are and what the law is. My distress about all of them has

been that I know so little about the practical ends of the

matters ani the practice and what the bar thinks. So that my

own impression is that if I had another year to work, I really

would not yve any better basis for determining than I have now;

but what I really want is what the bar thinks and what their

experience has led them to believe is wise.
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Mr. rfield. It seems to me that if we wait another year,

the war will be taking more of our attention than it is taking

now.

Mr. Seth. Mr. Chairman, I have to leave, but I would like

to go on ecord as favoring their submission in their present

form and authorizing you to submit them to the Court in such

manner as seems necessary and appropriate.

The Chairman. Well, is there any other discussion? We

might be able to take a vote before Mr. Seth leaves.

All those in favor of the motion say "Aye." Opposed,

"No."

Let us have a show of hands, because it is a very impor-

12 tant motion. All those in favor? Eleven in favor. Opposed?

Three. Eleven to three.

Judge McLellan, I know, is in favor of submitting them,

and I have a telegram here from Judge Crane that says he is,

but I doubt that it is proper to vote them in their absence.

That leaves me, gentlemen, very much in a quandary as to

what we sh uld do.

Mr. D an. How was the letter to the bar worded, so far

as explaining how tentative the civil rules were?

The C airman. It was made very clear that they were sub-

mitted without approval of the Supreme Court and solely for the

purpose of obtaining suggestions which would lead to changes

in a futur revision.

Mr. W ite. I am right, am I not, that they would be sub-

mitted by 'his Committee and not by the Court?

The C airman. That is correct. The Court simply author-

izes us to release them without even a blessing.



707
g8

Mr. Doan. I wonder if it is indicates that it is simply

a tentativ draft of this Committee?

The C airman. That was done, I believe, by the Civil

Rules Committee.

Mr. Doan. It is the first attempt on our part, on which

we want the bar's view before further work is done on it.

The C airman. Of course, it means if we do not do some-

thing like this we will not be able to submit the rules to

Congress until January, 1944.

Mr. Dean. I notice in this submission it states that the

draft has not been presented to the Court, but that permission

to print a d distribute has been given, and it incorporates a

letter from the Chief Justice relating to that.

The Chairman. Yes. The Court is absolutely spared any

responsibiLity for it.

Mr. Y ungquist. And I think the Committee would be pro-

tected to the extent that it needs to be protected by the state-

ment that Lt is a tentative draft distributed for examination

and comment and suggestion.

Mr. Daan. I think that should be done with as strong

words as p ssible, for the reason that what we have to submit

is not a finished job, but because, I think, as we stand now,

we are in a little bit of a rut. We have gone over it and over

it and over it, and we have not got the fresh viewpoint that we

may get af er the treatment from the bar. What I look for is a

revival of ideas.

Mr. Burke. That represents my views. It seems to me we

have noth ig to lose and possibly we may gain something in the

way of suggestion or advice or criticism. Since it is submitted
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in that fashion, it seems to me entirely appropriate in the

line of work we have done, because if we meet here in three-

month periods from now until next year, we will be precisely

where we are now. I could not disclose how I voted on these

0from memory, when it comes to that.

Mr. Youngquist. If we were to continue the work, I would

have a little difficulty in deciding where I could go from

here on the rules, because, as Mr. Dean says, we have threshed

out every problem that has been presented and we have reached

a conclusion as to what should be in and what should be out.

Perha s some of the provisions could be a little more

adequate and polished up some, but that is not going to

interest the bar. I would feel quite differently about it if

*this were to be the final draft.

Mr. B rns. Mr. Chairman, in the first submission of the

civil rules did it contain notes?

The C irman. Substantially in the form of these which

have been distributed here.

Mr. D an. Here is a copy of them, if you would like to

see the form.

Mr. Barns. Yes, I would.

Mr. Robinson. Of course, the final notes accompanying the

civil rules were made after their adoption. Mr. Tolman had

quite a good deal to do with that, didn't you? You worked on

the notes in the civil rules after they had been adopted and

promulgate ?

Mr. T lman. Yes.

Mr. Youngquist. Weren't the notes that went out in the

tentative draft to the public different from the notes that
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appear now?

The Chairman. Very different. This is a preliminary

draft (indicating), with the rules in bold print. You will

notice that these notes are rather brief.

Mr. Holtzoff. Both the rules and the notes were consider-

ably changed between the preliminary draft and the final draft,

as I understand it.

Mr. R binson. I would like to raise this question. I

happen to be on the firing line, so to speak, between the bench

and bar. I receive many communications and recommendations

from the bar associations wanting to know when the rules are

going to be distributed. I got a letter from a prominent lawyer

in Chicago wanting to know when he is going to receive a copy

*of them.

There might be a question that the bench and the bar are

going to wonder if we are keeping good faith with them if we

do not publish them.

Mr. Youngquist. All these bar committees have done quite

a good bit of work in trying to help us, and if we let them run

too long their organizations may not be functioning in as effec-

tive a way as they are now.

The Chairman. Maybe this will be helpful. The notes were

not published until after the civil rules were adopted.

General Mitchell wrote this foreword to the notes, which tells

the story pretty much of their history. He says:

"Notes to the Federal Rules of Civil Procedure were

prepared by the Reporter, Dean Clark, and his staff, in

order to show the source of each rule, and to aid the

Advisory Committee in framing their recommendations; to
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assis the members of the profession in their study of

the C mmittee's preliminary drafts; and to aid the Supreme

Court in its consideration of the Committee's report.

'Notes were first published with the Committee's

Prel inary Draft of May 1936. They were revised and

published with the Committee's Report of April 1937, and

have een revised again to conform to the Committee's

Final Report of November 1937, and to the rules as approved

by th• Court, December 20, 1937, both of which included

some rearrangement and renumbering of rules.

"The notes in their revised form are now published

by the Committee in order to preserve for the use of the

profession material which the Reporter has so industrious-

ly ga hered during the two and one-half years of the

Committee's service. The notes show the background in

Federal or State statutes and judicial decisions, in the

Federal equity rules, or in the British system, of the

procedure recommended by the Advisory Committee."

So yu will see there that the notes as actually given out

were three times revised.

I do not think we have anything to be ashamed of if as a

(2)
result of this submission we find it necessary to revise our

notes again next fall.

Mr. Longsdorf. I think Mr. Youngquist's suggestion that

there is considerable eagerness on the part of these committees

and these other people ought to be considered.

Mr. Robinson. I have 20 letters from bar committees and

from Mr. Nargolius and Mr. McCarthy, local assistant United

States attorneys, who told me a few days ago, "If you will
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please send us a copy of the draft, then we will-know how to

direct our comments. As it is now, we do not know what to aim

at or what to say."

Mr. H ltzoff. Many of the members of the bar committees

are going nto the service, and you are going to have your bar

committees as appointed a while ago gradually dissipated,

which will be very unfortunate.

The Chirman. Is there-anything else we can take up at

this session, gentlemen?

I tak it there is a motion--I think it was made some time

ago--to le ve the matters of detail to the Subcommittee on

Style. That is the only thing that I can recall that needs

further at tention.

Mr. B rns. Just a question on this Rule 35. I have an

impression probably erroneous, that certain criminal contempts

are not ba lable; is that true?

Mr. Holtzoff. I think they are all bailable.

Mr. B rns. What is the issue on review where a judge

certifies that he has been hit in the head with a brick, which

is the usu 1 ground?

Mr. Holtzoff. There are valid facts to constitute con-

tempt. Yo can always review that. You can review the certi-

fication of the judge on the facts.

Mr. Burns. Can you review the sentence?

Mr. Boltzoff. I am not sure. I believe so. I believe in

a contempt case the circuit court of appeals may modify the

sentence, but I am not absolutely certain of that.

Mr. Seasongood. Yes. There is a decision, Judge Burns,

where they did modify the sentence--in fact, they did it in the
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Gompers case, did they not?

Mr. Burns. Yes, but that was on a contempt not committed

in the pre 3ence of a court, a violation of a court order.

Mr. S asongood. Ordinarily you would think they cannot

review the sentence. They can in a criminal case because it is

excessive, but there is a case that says they can review the

sentence.

Mr. Wechsler. Is the issue on whether the sentence is

reviewable?

Mr. S asongood. Yes.

Mr. Wechsler. In some of the cases the sentence was weak.

Mr. S asongood. But there is a case where the appellate

court reduced the sentence.

Mr. Wechsler. I do not remember it.

Mr. Seasongood. Well, it is cited.

The C airman. Rule 13 as revised has just been distri-

buted. May we have your examination of that, gentlemen, before

we adjourn?

Mr. Youngquist. I move that it be approved.

Mr. Seasongood. I second it.

The Chairman. All those in favor say "Aye." Opposed,

"No." It is carried.

Is t re anything else, gentlemen, before we adjourn?

Mr. Longsdorf. Of course, it is not possible to forecast

in the slightest degree when we will have to come back here

again?

The Chairman. It won't be before fall.

Mr. Longsdorf. It won't be before fall?

The Chairman. No.
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Mr. L ngsdorf. I feel sure of that.

The C iairman. The Subcommittee on Style may have a

session or two before that.

Do I hear a motion to adjourn?

Mr. Y ungquist. Mr. Chairman, do I understand that with

the vote aB it stands the draft will not be submitted to the

Court for iuthorization for circulation?

The C airman. I think I must take it up with the Chief

Justice anf consult with him as to what he would desire to be

done in the situation.,

Mr. Youngquist. And if the Chief Justice should want it

circulated now, then it would be circulated, I suppose?

The Caairman. I think so. I think we will have to leave

it that wa

Mr. Madalie. What will we do about recording the re-

visions?

Mr. Holtzoff. I think the Subcommittee on Style should

2 meet in the next day or two. If you could stay over another

day, perhaps we could meet tonight or tomorrow.

Mr. Youngquist. What has that committee to do?

The C airman. Relatively small items. I do not think it

would take more than a couple of hours of intensive work for

the commit ee to do it.

Mr. Youngquist. I could spend an hour and a quarter right

now at it. We ought to be able to finish it in that time. As

I said a w ile ago, most of the work has been done.

Mr. Medalie. I do not think it can be done in quite that

way. A particular section to which there had been amendments

will have to be rewritten first before we took a look at it.
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Then if we found it was all right--that is, that it meant what

the full Cormmittee decided--we would say, "All right. Mimeo-

graph that."

Mr. Hcltzoff. Could we have another meeting in a few

days, then,

Mr. M dalie. If there is a considerable amount of type-

writing to be done before we could meet--

Mr. Y ungquist. But there is not. There is very little.

I do not think there are more than three or four rules to be

done over.

The Chairman. Gentlemen, we are getting into the work of

the Subco ittee on Style. I think that in order to have the

garden variety committee members adjourn, someone should move

*to adjourn

Mr. D sslon. I move that we adjourn.

Mr. Waite. I second it.

The Chairman. It is moved and seconded that we adjourn.

All those In favor say "Aye." Opposed, "No." The motion is

carried an the Committee stands adjourned.

Thereupon, at 4:05 o'clock p.m., the Committee

adjou ned sine die.)

@d


